o
5
¥
7

PROCEEDINGS OF

THE NATIONAL CONFERENCE ON PUNISHMENT FOR CRIMINAL OFFENSES"

Co-sponsored by

The Bureau of Justice Statistics
U. S. Department of Justice

and

Bowling Green State University
Bowling Green, Ohio

 Edited by

Christopher S. Dunn
Director of Research Services
Bowling Green State University
Bowling Green, Ohio = 43403

BN

May 1990

P

o

W



This document was compiled and edited under Cooperative Agreements
#87-BJTUX-K046'and #88-BJ-CX-K006. Joseph M. Bessette and Thomas Hester served
as Project Officers for the Bureau of Justice Statisties.

The views expressed in each of the chapters of this Proceedings are those
of the authors and do not necessarily reflect the official policy or position
of the Bureau of Justice Statistics or the U. S. Department of Justice.

Matérigl appearing in this volume except quoted passages from copyrighted
sources is in the public domain and may be reproduced or copied without

permission from the Bureau of Justice Statistics or the authors. Citation of
the source is appreciated.

125499

U.S. Department of Justice
National Institute of Justice

This document has been reproduced exactly as received from the
person or organization originating it. Points of view or opinions stated
in this document are thase of the authors and do not necessarily
represent the official position or palicies of the National Institute of
Justice.

Permission to reproduce this emmgigsst materiz! has been
granted by

Public Domain/BJS
U.S. Department of Justice
to the National Criminal Justice Reference Service (NCJRS).

Further reproduction outside of the NCJRS system requires permis-

sion of the aprgEgst owner.

[l



CONTENTS

Acknowledgments........ f e et e e i e e v
161c3 0% o o o X P ot o o2 e vii
Editor’s NOote vttt iiii ittt ensneraensnenns et viii

SECTION I -- INTRODUCTION

Chapter 1 -- Opening Remarks ........... et e 1.1
by Clifford R. White

SECTION II -- PUNISHMENT PREFERENCES

Chapter 2 -- The National Punishment Survey:
. Description and Results ...........ovvvrun.. 2.1
by Joseph E. Jacoby

Chapter 3 -- National Punishment Survey Comparisons
with Other Punishment Indicators ....... Ceas 3.1
by Christopher S. Dunn and Stephen A. Cernkovich

Chapter 4 -- Attitudes Towards Punishment in England
and Wales: Some Survey Findings ............. 4.1
by Mike Hough

Chapter 5 -- Community Perspectives on Punishment ........ 5.1
by Clarence Page

SECTION III -- DESERT AND DETERRENCE: PERSPECTIVES ON THE
RATIONALITY OF PUNISHMENT

Chapter 6 -- The Argument for Punishment ................. 6.1
by Ernest van den Haag

Chapter 7 -- Desert, Deterrence, and Drumk Driving ....... 7.1
by James D, Stuart

SECTION IV -- SYSTEM PERSPECTIVES ON PUNISHMENT

Chapter 8 -- Punishment as a Systems Problem ............. 8.1
by Alfred Blumstein '

Chapter 9 -- Public Opinion, Politics and Punishment ..... 9.1
by Joseph M. Bessette

Chapter 10 -- Levels of Punitiveness in the
Federal System ..... F e e e 10.1
by Michael K. Block



CONTENTS (continued)

Chapter 11 -- Judges, Public Opinion, and Punishment .... 11.1
by Marvin Zalman

Chapter 12 -- Trends in Prison Populations .............. 12.1
by Lawrence A. Greenfeld and Patrick A. Langan

Chapter 13 -- A Comparison of Prison Use in England, .... 13.1
Canada, West Germany, and the U.S.
by James P. Lynch

Chapter 14 -- Public Opinion About Punishment and
Public Policy ResSpomses ........ceeeean faes 14.1
by Sherwood E. Zimmerman, David J. van Alstyne, and
Christopher S. Dunn

iv



ACKNOWLEDGMENTS

The editor is especially grateful to a large number of persons without
whose efforts this work would never have been accomplished. First, the editor
thanks those persons whose contributed work to the National Conference on
Punishment for Criminal Offenses is represented by the papers appearing in this
volume. A list of contributors follows these acknowledgments.

Second, the editor is especially grateful to Dr. Stephen R. Scheslinger,
[formerly] Director of the Bureau of Justice Statistics, and to Dr. Joseph M.
Bessette, [formerly] Deputy Director, BJS [and currently Acting Director].

Both Steve and Joe spent many hours conceptualizing the central idea of a
national conference on punishment and developing its essential components. The
editor is indeed grateful for the resources made available through cooperative
agreements from BJS to bring their ideas about the conference to fruition.

A number of people deserve special thanks for their roles and support in
helping with the research and preparation for the conference as well as for the
work in preparing this volume. Linda Meek and Barb Peck of the Research
Services Office, Bowling Green State University, handled many correspondence
and communication details, both prior to the conference and later on during the
preparation of this volume. Pat Zender and Sandra Batoki helped with
transcriptions of taped conference speeches and conversion of manuseripts to
standard formats. Ms. Glenda Radine and her staff of the University of
Michigan Department of Conferences and Institutes provided superb conference

planning and logistical support services.



. The editor also extends deep apprecilation to Jerry Wicks, Director, and
the entire staff of the Population and Society Research Center at Bowling Green
State University. The Center provided expert survey research services and
related computer programming to facilitate the completion of the National
Survey of Punishment, a central component of the research around which the
conference was built. While Mark Harris, who provided overall technical
direction of the survey team, has moved from BGSU, both Marsha Hartz and Jose
Pereira de Almeida continue to provide high quality survey management and

programming expertise.

Finally, the editor extends a note of special gratitude to Joseph E.
Jacoby, his colleague at BGSU. Joe took the editor’s rough ideas about a
national punishment sufvey and transformed them into a comprehensive study
0 having a unique design which has contributed both substantive and
methodological advances and has produced a new data set for the Bureau of
Justice Statistics. Joe'’s work was endless, his questions were full of probing
insights, and his contributions to the overall project secured its fundamental

public policy and intellectual value.



CONTRIBUTORS e

Joseph M. Bessette

Acting Director

Bureau of Justice Statistics
U. S. Department of Justice
Washington, D.C.

Michael XK. Block

Commissioner

United States Sentencing Commission
Washington, D.C.

Alfred Blumstein

J. Erik Jonsson Professor and Dean
School of Urban and Public Affairs
Carnegie Mellon University
Pittsburgh, Pennsylvania

Stephen A. Cernkovich
Professor

Department of Sociology
Bowling Green State University
Bowling Green, Ohio

Christopher S. Dunn

Director, Research Services
The Graduate College

Bowling Green State University
Bowling Green, Ohio

Lawrence A, Greenfeld
Director, Correctional Statistics

Program, Bureau of Justice Statistics

U, S. Department of Justice
Washington, D.C.

Mike Hough

Principal Research Officer
Research and Planning Unit
Home Office

London, England

Joseph E. Jacoby

Associate Professor

Department of Sociology
Bowlirnig Green State Unilversity
Bowling Green, Ohio

Patrick A. Langan

Director, Adjudication Unit
Bureau of Justice Statistics
U. S. Department of Justice
Washington, D.C.

James P. Lynch

Department of Justice, Law and Society
College of Public Affairs

The American University

Washington, D.C.

Clarence Page
Columnist

The Chicago Tribune
Chicago, Illinois

James D. Stuart

Professor

Department of Philosophy
Bowling Green State University
Bowling Green, Ohio

David J. van Alstyne

Criminal Justice Research Specialist

New York State Division of Criminal
Justice Services

Albany, New York

Ernest van den Haag '
John M. 0Olin Professor of

Jurisprudence and Public Policy

Fordham University

New York, New York

Clifford White

Deputy Assistant Attorney General
Office of Justice Programs

U. S. Department of Justice
Washington D.C.

Marvin Zalman

Chairman and Professor
Department of Criminal Justice
Wayne State University
Detroit, Michigan

Sherwood E. Zimmerman

Associate Professor

Department of Criminology

Indiana University of Pennsylvania
Indiana, Pennsylvania



EDITOR'S NOTE
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Chapter 1--Opening Remarks

This National Conference on Punishment for Criminal Offenses could not
be more in keeping with the top priority of President Reagan and the
Department of Justice, one established long ago. In fact, just recently
President Reapgan once again sent Congress a legislative proposal that
underscores the depth of his commitment to address some of the major issues
of concern within the criminal justice.system. The administration’s new
criminal justice reform act encompasses three measures: first, the
exclusionary rule; second, writs of habeas corpus; and third, capital
punishment. Now all of these measures are of critical importance in battling
crime and improving the operation of the criminal justice system. Under the
new crime package, reliable evidence of guilt could no longer be thrown out
of court because of innocent error by law enforcement officers carrying out
searches and seizures. Building upon the Supreme Court precedent established

in the United States v. Leon, and keeping with the rule of mouth followed in

two U.S. Circuits, evidence would be admissible if an officer acted in
reasonable good faith that his conduct was consistent with the law. The bill
would also curb the abuse of state prisoners seeking Federal writs of habeas
corpus almost without limitation. State court judgments and proceedings
would receive the deference they are due as long as they are reasonable and
consistent with due process. Finally, the bill would establish a clearly
enforceable capital sanction for especially hideous crimes including murder,
espionage, treason, and causing the death of another person while engaged in
a continuing illegal drug enterprise. Strict procedures to avoid the
constitutional infirmities found by the Supreme Court in Furman ¥v. Georgia

would be codified then in statute.



When President Reagan transmitted the reform act to Congress, he
restated his long-held belief that gowernment's most fundamental
responsibility is the protection and security of its people. 1In the area of
law enforcement this critical priority has been reflected in the
unprecedented commitment of resources under this administration to combat the
scourge of drug trafficking and drug abuse and our recent major advances in
an on-going effort against organized crime and important initiatives against
white collar crime. He further noted that effective enforcement, however,
will depend upon the legislative will to provide the tools needed to get the
job done. I might just add that at the ceremony where the President signed
the transmittal to the Congress, along with the Attorney General, many state
and local law enforcement officials and victims of crime were present.

We’re all indebted at the Départment, and I think more generally all of
us in the law enforcement community at the state and local levels, as well,
to the Bureau of Justice Statistics and Bowling Green State University in
Bowling Green, Ohio for conducting this conference tc take an in-depth look
into the various areas that influence determinations of punishment for
criminal offenders. I'm sure the discussions concerning the implications of
public policy for punishment and prison growth will be beneficial for all of
us here and for those to whom we return and relay the message of the
conference. But as I mentioned to Steve [Schlesinger, Director, Bureau of
Justice Statistics] last night, I am sorry that I personally won't be able to
be here for both days of the conference because the schedule of topics to be
discussed is indeed most impressive, and congratulations to Chris and Steve
for that.

I know that no matter where Assistant Attorney General [Richard] Abell

goes, whether it be meetings back in Washington, recent conferences in



London, or travels in Alaska just a short while ago, whenever the subject of
criminal offenses is discussed, concerns are raised about prison and jail
capacity problems. In fact, a recent survey of law enforcement executives,
court and correctional officials found unanimous agreement that the most
serious problem facing the criminal justice system is prison and jail
capacity., This problem is severe and pervasive, but I think it is ecritical
that we be determined not to allow the capacity problem to affect judgments
about who should be incarcerated. As the constant demand for more prison
beds collides with limited correctional resources, we are forced to confront
the issue at the Federal, state, and local levels. Four out of five states
have been found to be operating prison facilities under conditions that
violate the Eighth Amendment. Courts have placed entire state correctional
systems in receivership, appointed masters to operate state systems, and
ordered the early release of thousands of offenders. The courts have even
threatened some state officials with fines and jail terms for mnoncompliance
with orders to relieve prison conditions.

Now there are many areas on the Federal level that are being pursued in
an effort to address this national problem. Federal Prison Industries, for
example, on whose board [Assistant Attorney General] Rick Abell serves, is
looking into ways to improve and expand prison industries with a goal to
drastically reduce the number of repeat offenders. From this program we hope
the prisoners will learn a trade and earn some money, so while still in
prison they can better pay fines and penalties and especially restitution to
victims of crime. Later, when released from prison, they can return to
society with some funds and perhaps be better able to resist the temptation

to return to the predatory life of crime.



We are also trying to help state and local officials address their
prison and jail capacity problems through our construction information
exchange program. This program was developed by the Office of Justice
Programs/National Institute of Justice for the purpose of centralizing and
sharing information about constructing prisons and jails. This program gives
officials who built the prisons and jail facilities an opportunity to share
their success stories with their colleagues in other states so that they can
learn from each other and avoid repeating past mistakes. Through the
National Information Exchange, the Federal government is the resoﬁrce, while
the state and local officials are the experts. I think very much in keeping
with the spirit of the Federalists, the states thereby are able to perform
their rightful role, their intended role as the great laboratories of
experimentation. Our agency is also involved with the Federal program to
transfer or convey to the states surplus real or related personal property to
help state and local correctional agencies in coping with prison and jail
capacity problems. In addition, OJP's Bureau of Justice Assistance, along
with NIJ, is helping states with problems with their technical assistance
programs.

In spite of our prison capacity problems or perhaps, to some extent,
because of high prison capacity, we have seen that BJS’s National Crime
Survey reveals that the rate of violent crime in America has fallen
substantially during the 1980's after having risen moderately throughout the
1970's. We are making progress. In looking at our prison capacity problems
and punishment fo; criminal offenders, it is perhaps also important to
consider the statistics for actual time served in prison. In 1983 the
prisoners released from state prisons had served a median of one year and

seven mounths, including credit for jail time. By offense, the median time



served for those released was: murder--six years and seven months;
manslaughter--two years and eight months; rape--three years and eleven
months; robbery--two years and six months; aggravated assault--two years;
burglary--one year and five months; larceny--one year; auto theft--one year
and three months; forgery, fraud and embezzlement--one year and three
months. Those released from prison to the community who had received a
maximum sentence of life in prison had a median time served of ten years and
nine months. The median time served of one year and seven months for all
offenses is just about what prisoners have been serving since 1926. But this
stability, for those released over time, is quite remarkable because today's
prison population is considerably more violent than that of the past. 1In
1982, one-third of all exiting prisoners had been convicted of a violent
crime. In 1933, it was one-fifth. Yet median time served in 1982 was
actually one month less than in 1933. So for this to be the case,
crime-for-crime, offenders must be serving less time than they did before.
Later on this morning I will participate in a small way in the workshop
on public opinion about the crime and punishment severity report of the
national survey, the very important study that Chris Dunn and Joseph Jacoby
performed at Bowling Green State University and which Joe Bessette [Deputy
Director] and others at BJS have been praising at this conference and
elsewhere. Now for those of you who won’t be able to attend that workshop,
and I understand there'’s two going on at the same time so there’s some
competition for it, I would encourage you to get a copy of the executive
summary of the report which may be available in the packet. The data
certainly underscores the discrepancy between what the public believes are

appropriate punishments and the punishments that are actually received.



Because BJS supported this research, a nationwide press release was
distributed yesterday by the department giving information about the national
survey. I know for a fact that newspapers around the country have already
had stories appearing in their papers about the survey, and I would expect
many more to follow. This project is just one example of how the Bureau of
Justice Statistics has been successfully reaching out, particularly in the
last few years under the stewardship of Steve Schlesinger [Director, BJS], to
every state and local govermment across the country to disseminate the latest
statistical data on issues relating to criminal justice at all levels of
government,

Now as you are aware, President Reagan and the administration are
diligently working to find ways to reduce the Federal deficit. But a major
criterion used when determining whether or not the Federal government should
continue a program is whether or not that function can be performed at the
state level. Quite appropriately, all Federal expenditures should be
evaluated through the prism of federalism.

The work accomplished through BJS can only be performed on a national
level. None of the states has the capability to collect statistics from all
the other states, analyze and publish data, and disseminate to all the other
states. 1 want to add that inasmuch as BJS is one of the main components
within the Office of Justice Programs, I know that the Assistant Attorney
General [Richard Abell] takes particular pride in the volume of top quality
work that is accomplished by such a relatively small number of people in a
relatively small agency using a relatively small amount of Federal funds.
Their successes have been impressive and to have done it with the limited

resources, although the budget has been rising, but still limited resources,



has been somewhat of a Washington success story. In addition to collecting,
analyzing, publishing and disseminating statistical information on crime, BJS
provides financial and technical reports to state statistical and operating
agencies, and I suppose that many of you are directly familiar with these
important services. It analyzes national information policy on issues such
as privacy, confidentiality, and security of criminal justice data and
interstate exchange of criminal records. The Bureau has developed more than
two dozen data collection series using a variety of methods including
household interviews, censuses, sample survey of criminal justice agencies,
prisoners and inmates, and compilations of administrative records. During
the last fiscal year, 1986, BJS prepared and disseminated 34 reports and data
releases. So to me, there is no better example than BJS to show how Federal
funds can be used effectively to reach out to all sectors of the government
and public. It gathers information and informs the publiec, enabling all of
us to better understand the legitimate needs, problems, and solutions within
the criminal justice system.

This conference is cevtainly one of the valuable tools that BJS is using
to gather information. The task for us in the next couple of days is perhaps
best illustrated by a little verse from the poet, William Gilbert.

"My object all sublime
I shall achieve in time
To make the punishment
Fit the crime."

I will be waiting to hear about your deliberations from Steve
Schlesinger and I know that Rick Abell would have welcomed your thoughts
directly as well. You are the professionals at the cutting edge of a
monumental public policy debate. Your work will have consequences and I'm

sure you will do it quite well.
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Introduction

The increasing demand for space in prisons is mostly a
reflection of recent cnanges in punisnment policies. By
increasing statuatory minimum sentences, reducing discretionary
parole release, and imposing mandatory sentences, the states and
tnhe federal government have succeeded in imprisoning offenders
for longer periods. There is considerable uncertainty
surrounding the benefits of tnis costly policy change--costly for
botn imprisoned offenders and the taxpaying public. We cannot
resolve tnat uncertainty nere; but we can advance the discussion
on Wny we punisnh in the ways and amount we do. We can help to
answer tne questions: Wnat does tne publiic want our courts to do
with criminal offenders, and wnat does the public think will be
accomplisned by punisning thnose offenders in various ways?

There is ambiguity over tne purposes prison sentences (for

.that matter, any form of punisnment) ougnt to serve. Does the

public want criminals to suffer for wnat tney nave done? Has
retribution completely detnroned renabilitation, in the mind of
the public, as the major purpose of punishment? Wnat about
deterrence? Most discussion about deterrence has centered on the
deatn penalty. Does the public believe a prison sentence
deters-~-either the offender who serves tne sentence or
prosvective offenders?

ls tnere consensus on the form and amount of punishment that

ought to be imposed for specific offenses? Wnat things about a



crime do people consider important in cnoosing a punishment and ’
in determining the reason for punishing offenders?
The study reported nere is designed to help answer these

questions.

Tne Survey

Between August and Octoger 1987 we conducted a public
opinion survey of American adults. Tnis survey of a national
sample of 1,920 adults, was conducted by ielephone by thne
Population and Society Research Center of Bowling Green State
University. The Center used a Microcomputer-Assisted Telepnone
Interview procedure to carry out this survey. This procedure
involved programming a set of microcomputers to dial the
respondent's pnhone nu?nber and present eacn question in turn to .
tne interviewers, wno read the question from the screen and

"recorded the responses directly on tne computers. Interviews

lasted an average of 30 minutes apiece. R

The Respondents

The interview sample were selected from two computerized
telephone lists purchased from a commercial sampling firm. One
list was stratified to.be representative of all states, while one
list was intensively sampled areas of tne country with hign
concentrations of minority residents. About 1,200 respondents
came from tne first list and 720 from the second., Tne second

list was required to obtain a large enougn sample of minority



respondents to permit intensive analysis of their responses.

After the reSpondgnts were told the ‘purpose of the study
they were asked several demographic questions. Table 1 presents
the distribution of characteristics of our respondents and
compares tnis distribution to the U.S. population. As Table 1
snowWws, tne interview sample fairly well approximates the age,
income and regional distribu}ion of _ne adult U.S. population;
but deviates somewnat on sex, race and educational attainment,.
Females are overrepresented in the sample; wnicn is most likely a
reflection of the nigher proportion of females who are at home
and available to answer the telephone. Blacks and otner
non~-wnites are overrepresented in the sample, due to our
intentionally oversampling geograpnical areas witnh nign
concentrations of non-whites. Finally, our sample is, on the
wnele, better educated than the U.S. population, with college
educated people overrepresented and people witnh less tnan z high
scnool dipioma underrepresented.

To correct for the disparity in tne sex, race and education
distribution of the interview sample, relative to the adult U.S.
population, we have weighted cases in tﬁe sample on tnese three
cnaracteristics., The distribution of responses to our questions
snould, therefore, closely approximate the attitudes of a

representative cross-section of American adults.

Factorial Design-

Each respondent was presented with eight short crime



scenarios or vignettes. These vignettes contained information
about the type of crime, the amount of harm, and characteristics
of the offender and victim. Each vignette was uniquely
cénstructed by computer from a set of dimensions and levels
within dimensions (see Appendix A). For example, the computer
would first select one choice (or level) from within the
dimension "Offender Age." In"our design tnere were eignt possible
choices, Let's say in one case tne computer randomly chose "28
year old,", Next the computer would chooée from tne dimension
"Offender Sex"., Here the choices were either male or female.
Let's gay in this case the computer chose '"male". The tnird
dimension was "Crime Type", Our design included 24 different
offenses, including a variety of larcenies, burglaries,
robberies, assaults, forcible rapes, drug offenses, and drunk
driving offenses.

Tne computer would randomly select one of these crime types,
append the type to the information about offender age and sex
previously selected and tnen select levels from dimensions
cnaracterizing the viectim and the offender's prior criminal
record.

The dimensions included in this study are, with few
exceptions, "legally relevant variables"-~chnaracteristies which
judges and parole boards may consider when evaluating a case for
sentencing or parole. Th; major exceptions are offender and
victim sex, wnicn we included to make the scenarios more

believeable. We knowingly excluded characteristics which are



probably important to the public in evaluating a case for
punisnment (e.g. socioeconomic characteristics of offender and
viectim), but which could not legally be pért of the sentencing
decision. We did decide to include sex of offender and victim,
because we believed tnat respondents would find it easier to
imagine a "male"™ or "female" ratner tnan a "person" committing an
offense. We were also interested in the effect of offender's and
victim's sex on attitudes toward punisnment.

The construction of eacn vignette involved selection of one
level from each of twelve dimensions. Though each vignette was
only a snort paragraph, the number of possible unique
combinations of elements exceeded 1.5 billion (i.e the product of
the number of levels in all dimensions).

Tnis "factorial design" has three major advantazges over
traditional survey models. First, it permits inclusion of far
more experimental conditions for subjects to evaluate tnan a
traditiongl interview scnedule design, in wnich alil respondents
are asked an identical set of questions.

Second, the random selection of vignette elements avoids a
common obstacle encountered in most research in criminal
justice~-nign levels of correlation among the independent
variables., Typically characteristics like number of prior
offenses and age are so highly correlated tnat it is difficult to
determine which one is most important in some decision maker's
disposition. Factorial design eliminates this intercorrelation

problem by randomizing combinations of elements. The selection



of one offender characteristic has no bearing on tne selection of

subsequent chnaracteristics.

OQur interview design deviated slignhtly from a completely

randomized design; we excluded a small number of specific

combinations of levels because they would not occur in real

life, For example, if thne offender's age was 14, we did not

permit him or her to nave a criminal history involving six prior

o

convictions for violent offenses. We chose to accept the low

intercorrelations these exceptions would introduce in excnange

for preserving the realism of vignettes.,

The tnird major advantange of a factorial design is that it

permits determination of the relative importance to the

respondents of all tne different elements included in all thne

dimensions., For example, in analyzing the responses we snould be

able to compare the importance or weignt attributed to an

offender's age, say, relative to tne amount of injury sustained

by tne victim in the respondents' decision of now long tne

offender's prison sentence snould be,

In relation to each vignette, respondents were asked a

number of questions fto solicit their opinions regarding thne

seriousness of the offense, tne appropriate penalty and the

reasons for selecting the penalty.

Crime Seriousness

To facilitate comparison witn national data, the

Sellin-Wolfgang offense seriousness rating scneme was

selected.



This procedure involved asking the respondent to give a number
representing the seriousness §f an offense relative to a standard
offense with a specific score (i.e. "Whaf number would you give
tnis situation [just described] to show how serious YOU think it
is compared to tnhe bicycle theft with a score of 10?"). We
replicated much of the metnodology of the National Survey of
Crime Severity (NSCS), in which some 52,000 people were surveyed
by the Bureau of tne Census.;n 1977 as a one-~time add-on to thne
National Crime Survey.

Qur procedures differed in several important ways from the

NSCS:

1. In the NSCS respondents were intarviewed mostly
face~to=-face; our interviews were conducted by phnone.

2. Tne NSCS included tne crime severity questions as part of a
victimization survey, to wnich many respondents nad replied
ona or more times before; our study of crime seriousness
and punisnment preferences did not include questions on
victimization and involved only one contact with each
respondent.

3. In the NSCS only the type of offense and thne amount of loss
or harm was given; we included information about the
offender and victim,

4, In the NSCS respondents each rated the seriousness of 26
crimes cnosen from a set'of 206 offenses; our respondents

each gave oplnions about eight offerises cnosen from a set



of {4 crimes, most of which were taken from the NSCS.
Despite these differences, our methods approximated the NSCS

sufficiently clbsely to produce quite comparable results.

Punishment Preferences

After a respondent rated the seriousness of a vignette, he
or she was asked a series of questions to determine thne
respondent's preference for tne punisnment the offender should
receive, if tne offender were caugnt and convicted. Rather tnan
make tne offender choose one punisnment from memory or from a
list, we offered, serially, all the commonly available
punisnments«~incarceration, probation, fine, restitution and (for
nomicide offenses) tne death penalty. From this list,
respondents could choose as many tyﬁes of punisnment as tney
wisned., If they chose incarceration, they were offered tne
cnoice of continuous or periodic sentences and asked now long the
prison or jail sentence should be,. If they chose a fine, thney
were asked now large the fine snould be. For one of thne
vignettes respondents were asked wnat impact on the economic

well~being of tne offender they intended tne fine to nave,

Purpose of Punishment

For two of the eight vignettes c¢ach respondent was asked a
series of questions to elicit the reason ne or she nhad selected
the particular punishment for that offense. The overall lengtn
of the interview obviated including these guestions for every

vignette.



The most common contemporary purposes of punishment were

pnrased in nontechnical language--~deterrence (special and

general),
religious
asked how

selection

rehabilitation, retribution, desert, incapacitation,
morality, and boundary sétting. The resbondent was
important each of these purposes was in his or her

of the punisnhnment for that particular offense.



Results

Crime Seriousness

A major concern of this study was whether it would be
possible to add information to the crime vignettes used in the
National Survey of Crime Severity without confusing respondents
in their task of rating crime seriousness. In Table 2 our
repondents' crime seriousness scores are compared with the scores
for comparable offenses in tne NSCS.

The first and perhaps most important observation regarding
tnese offense seriousness scores is that they are ranked
according to commonsensical notions about crime seriousness: The
more money taken in a tneft, the nigher the average seriousness
score; the more severe the injury resulting from an assault, the
nigher the seriousness score.

Tne comparison between our survey and the NSCS results shows
clear similarities between tne two sets of scores. Within each
offense type (e.g. larceny, assault, etc.) offenses are rank
ordered identically in both studies. Tne major difference is
that cur respocndents gave consistently lower scores for ell

offenses, The reason for this difference is not clear,

Punisnment Type

All Offenses



The most preferred punisnment type, over all offénses, is a
jail or prison sentence. Some 71 percent of respondents chose
that sentence, People tended to combine other types of
punishment with imprisonment. Probation (30 percent of
responses), a fine (24 percent) and restitution (35 percent) were
common "add-ons". Iﬁ is clear, however, tnat these alternatives
to imprisonment were not generally preferred as substitutes for
imprisonment. As Table 3 sgows, probation was selected as thne
most severe penalty in only 17 percent of all cases. Fines and
restitution were chosen as tne most severe penalty in only 4
percent of all cases.

Tne deatnh penalty was an optional choice for only tnree of
the 24 offense types~--tne nomicides associated witnh assault,
robbery and forcible rape offenses. Capital punisnment was
cnosen as tne preferred penalty by 36 percent of respondents wno

were offered vignettes witn nomicide offenses,

Punisnment Type By Offense Type

There was considerable variability of the preferred form and
amount of punishment according to the type of offense. Witn only
one exception--pettit larceny of property worth $10--the majority
of respondents favored a prison or jail term for all offenses
(see Table 4), Imprisonment is more strongly favored for violent
sex offenses than for any other category of offenses; all tne
forcible rape offenses elicited imprisonment as the'preferred

punishment from over 94 percent of respondents.
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Within offense categories i
strongly favored for more seriou
percent favored a prison term fo
$10,000, compared to 55 percent
larceny of $50 worth of property
across all offense types.

The death penalty, reserved
most preferred (42 percent) for
deatn, compared to robberies res
fatal assaults (30 percent).
Repeating the pattern over

imprisonment was preferred over

penalty for any offense (see Table 5).

application of probation as thne
$10 larceny (35 percent), $10 bu
use (35 percent). Even in tnese
more commonly cnoseén as the most

Finm
S0

offender snould receive. es
percent--for tne $10 larceny--of

any offense.

Sentence Length

The average prison sentence
remarkable for their magnitude.

for any offense--for burglary of

27 month prison sentence. Drunk

mprisonment was uniformly more
s offenses; for example 78

r larceny of property worth
favoring a prison term for a
This pattern is consistent

for tnree hnomicide offenses, was
forcible rapes resulting in
ulting in death (37 percent) and
all offenses, no alternative to
imprisonment as the most severe
The most popular

most severe sanction was for a
rglary (33 percent), and cocaine
cases imprisonment was by far
an

severe punisnment type

and restitution did not exceed 20

the most severe punisnments for

by Offense Type

lengths presented in Table 6 are
The shortest average sentence

a building netting $10--earned a

driving without an accident
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received an average sentence over 27 monthns.

At the other extreme were tne violent assaults resulting in
the death of the victim. When sentences of ®"life" and "death"
were included (as Y40 year sentences), tne average sentences for
the three fatal assaults was between 30 and 35 years.

Witnin each category of offenses--property theft, burglary,
robbery, etc.-~there is a consistent pattern of more harmful
offenses receiving longer average sentences.

Despite tnis pattern, the dispersion of these sentence
preferences among respondents is nign. Standard deviations are
greater than the sentence lengths themselves for tnree-fourtns of
the offense types, indicating that tnere is little agreement on
the most appropriate sentence length for any given offense.
People agree on wnieh offenses snould be more severely punishned,
and tnat tne punisnment should usually involve imprisonment, but

tney do not agree on the lengtn of the prison term.

Sentence Length aﬁd Offense Seriousness
Tnis is tne first national study to combine botn the Sellin—

Wolfgang offense seriousness rating scheme and a measure of
preferred punishment. For each offense type respondents gave
both an offense seriousness score and, if they chose a prison
term, a preferred length of confinement. 1In Table 7 the means
for these two measures are presented together by offense type.
Tne arithmetic mean or average is given for sentence lengtn,

wnile the geometric mean is given for the seriousness score., Thne



geometric mean is the antilog of the sunm of the logs of tne
seriousness scores.  The geometric mean is the appropriate ’
measure of central tendancy for ratio scale scores, and tends to
reduce the effect on the mean of outliers in the distribution.
Examination of the rank ordering of sentence length and
seriousness score snows that offenses were ranked identically on
botn measures througn the first 11 offenses. There is some
variability in the rank ordering below tnat, though the overall
pattern is that offenses witn nigher average sentence lengnts
were also‘viewed as being more serious.
Tne bivariate correlation between sentence length and
seriousness underscores the strength of this relation. Fully 92
percent in the variation in sentence length is explained by
variation in offense seriousness, wnen only the means of these
@
two quantities are considered. [Note tnat tnis analysis does not
consider variation among respondents. The correlation
coefficient of these two variables across respondents 1is mucnh
lower--.34.] Péople want non-serious offenses punished withn
snorter sentences, and serious offenses punished with longer

sentences,

Respondent Characteristics
Respondents do vary somewnat systematically on the type and
amount of punishment they prefer according to tneir personal
characteristics (see Table 8). Young adults are sligntly less

punitive than older adults.  Respondents in the 25-34 age range



were less likely to cnoose imprisonment than are 65-74

year-o0lds. Among those wno did choose imprisonment, 35-44
year-olds chose sentences 10 percent below average, while 55-64
year-olds chose sentences 13 percent above average (see Table 9).

Male and female respondents did not vary significantly on
the types of sanctions they cnose or on the lengtns of prison
sentences,

Sentence types and lengtns varied in interesting ways
according to the race of respondents. 'Wh}tes were more
supportive of applying the death penalty, but otherwise they were
no more punitive thnan black respondents. Wnites and blacks chose
otner penalties in about equal proportions and gave nearly equal
prisovon sentence lengtns.

Respondents witn less education tended to favor imprisonment
more tnan those with more education. Sentence lengtns varied
irregularly witn educational attainment. Respondents -witn thne
most education favored the snortest sentences.

Neitner choice of sanction type nor average sentence length
varied significantly by family income. The same was true of

geographical region.

Offender and Victim Age and Sex
The vignettes contained a variety of kinds of information
about the offender and victim. Among these characteristics were
the age and sex of offender and vietim. Very young offenders

were treated relatively leniently by the respondents: 14-year-old



offenders were more likely to receive probation (46 percent) than
a sentence of imprisonment, though 38 percent of the respondents
favored imprisonment even for these young offenders. Among other
age groups, younger (18<«year-olds) and the oldest (65-year~old)
offenders were slightly more likely to be granted probation.
Sentence lengtn (see Table 12) varied little by age of offender,
except tnat 1B8-year-olds received sentences about 12 percent
below average. “

Tne evidence from our respondents indicates tnat, even when
sexual assaults are removed from tne analysis, male offenders are
viewed as requiring more punitive sanctions tnan are female
of fenders. Males are more likely to be recommended for a prison
sentence and to receive sentences wnicn are 12 percent longer
than sentences of females.

Tnougn tne variation of sanction types by age of victim was
significant, there was no clear pattern of change by age.
Variation of sentence length by age was clearer: Offenders who
victimized tne youngest (age 14) and oldest (age 75) victims
received tne longest sentences.

The finding of more severe sanctions for male than for
female offenders, reported above, was reversed for sex of
victim. Wnen sex offenses were excludasd from the analysis,
offenders wno victimized females were viewed as requiring
slightly more punitive sentences than those whose victims were
male,

Differences by sex and age of victim and offender in



preferences for the death pénalty were significant only for
offender characteristics. Youtnful offenders (age 14 and 18) and
females were seen as less appropriate for execution than were
older offenders and males. No significant differences existed by

age and sex of victim.

Offender's Personal Background

Information was included in the vignettes on the offender's
employment nistory, mental coﬂdition, and use of alconol and
drugs. All three of these issues were iﬁportant for respondents
in tneir determination of the type of punisnment offenders snould
receive, tnough not for tne prison sentence lengtns tney chose
(see Tables 11 and 13).

Offenders wno earned tneir living mostly througn crime more
often received prison sentences tnan did employed or unemployed
offenders. Offenders who were identified as naving a mental
illness were less likely than other offenders to receive
imprisonment. Offenders wnho committed their crimes to buy drugs
were sligntly more likely to receive prison terms tnan were othe}

offenders.

Offender's Criminal History
Four typesofinformation were given regarding the prior
criminal record of offenders: Prior convictions for violent
offenses and for property offenses, number of previous prison or

jail sentences, and total time spent in prison in all previous



sentences. All of these c¢characteristics were related to
punishment types and prison sentence lengtins. .

There was a consistently increasing proprotion of offenders
who received prison sentences as tne number of prior convictions
increased., This pattern was less marked for botn tne number of
previous prison sentences and total period previously
imprisoned. Sentence lengtn was most affected by extremes of
numbers of convictions, previous prison sentences and lengtns of
previous imprisonments. The greatest of these effects was for
offenders wno had served a total of 10'years in prison on
previous convictions. The average sentence for tnese offenders
was 26 percent above the overall average.

OQur respondents, overall, chnose quite punitive sanctions.
Having done so, tne distinctions tney drew among offenders, based

on prior criminal record, were not large. ‘

Analysis of "Legally Relevant Variables"

Courts and parole boards may legally consider onliy a limited
range of cnaracteristics in tneir deliberations regarding tne
appropriate sentence to apply. Among the characteristics tney
may consider are tne present offense, c¢riminal nistory,
employment record, drug and alconol abﬁse. They may not
generally base their decisions on sucn qualities as age, sex or
race., We have tnerefore isolated the "legally relevant
variables" in the study and performed a multiple regression to

determine tne relative importance of these variables in tne



process of choosing prison sentence lengtns. The results are
presented in Tables 14 and 15.

All thne variables in the analysis, with the exception of tne
offense seriousness score, were categorical. We constructed
"dummy" variables from these categorical variables. The dummy
variables nave a value of 1 if the characteristic is present, and
zero if it is absent. Through the dummy multiple regression we
can compare *the relative ?mportance of these cnaracteristies. 1In
dummy regression for eacn original variable one value is cnosen
as a reference category and excluded from the analysis. All
regression coefficients are tnen compared to tnis reference
category.

Because all the standardized regression coefficients (beta)
for tne dummy variables are "standardized", witn mean of zero and
standard deviation of 1, we can interpret their relative absolute
size as iundicating tneir relative importance. In Table 14 the
regression coefficients are grouped by dimension, so tnat the
relative importance of levels witnin dimensions can be
evaluated.

Table 14 reveals tnat, among offense types the fact that an
offense was a larceny nas the greatest (negative) influence on
sentence lengtn. Regarding employment record, only if the
of fender earned a living tnrough crime, did employment nhave a
significant impact., All tne alednol and drug abuse categories
nhad about the same (positive) impact on sentence lengtn. Among

the prior eriminal record categories, only categories at the



extremes of each range had a significant impact: presence of no
prior convictions for property offenses, six property offense
convictions, 6 jail sentences and total lengtn of jail sentence ‘
of ten years.

In Table 15 all levels of all legally relevant dimensions
are rank ordered by tne magnitude of the absolute value of the
standardized regression coefficients. By far the most important
variables are tne offense types, most of which are listed above
any otner variable. Offen;e seriousness is f£he next most
important variable. The rest of the variables do make a
statistically significant contribution to sentence length, but
tnat contribution is only 5-10 percent as large as tne
contribution of offense type and seriocusness.

In sum, among the legally relevant variables, offense type
and seriousness are by far the most important considerations in ‘
determination of sentence lengtn. A11 the legally relevant
variables togetner explain 59 percent of tne variation in

sentence lengtn. .

Purposes of Punisnment

After respondents chose tne type and amount of punishment
for a vignette, they were asked why they chose that punishment.
More precisely they were asked eignt questioﬁs where tne common
contemporary purposeslfor punishment were described. For each
purpose they were asked whetner that purpose was "very important,

somewnat important or not at all important” in their selection of



tnhe punisnment for that case,

Purposes Across All Offense Types

The purpose designated as "very important" in ﬁhe largest
proportion of cases was special deterrence (79 percent), closely
followed by boundary setting (78 percent). Renabilitation (72
percent), desert (70 percent), general deterrence (69 percent),
incapacitation (58 percent), morality or religion (48 percent)
and retribution (25 percenl) followed in that order (see Table
16).

Tne difference in response preferences to desert and
retribution may be due in part to the way these Lwo purposes were
worded. Respondents clearly preferred to "give the offender what
ne deserves" (desert) rather tnan to "get even with the offender
by making nim/her suffer for wnat ne/she nas done" (retribution).
Respondents made a number of informal comments on thneir aversion
QP "suffering", and appeared to be more willing to impose some
abstract "desert" than to confront the fact that punisnment for
;rimes in our society does indeed involve suffering.

On the policy-relevant issue of wnat the public wants from
our system of punishing criminals, they are very demanding. They
want it all! Only morality and retribution failed to be rated as

"very important"™ in more than half of the responses.

Purpose of Punisnment by Offense Type

The variaﬁion in preferred purpose of punishment by offense



type is displayed in Table 17. Thougn popular for all types of
offenses, special deterrence and boundary setting were both most
often considered to be "very important" for fatal drunk driving
offenses.

Renabilitation was seen as most appropriate for arson,
cocaine use and drunk driving. These choices reveal an apparent
logical connection between offenses that are often thougnht to be
caused by pei*sonality defects which might respond to treatment,

Desert tended to be sglected as "very important" for the
more serious offenses witnin most offense categories, as did
general deterrence. Wnolesale distribution of cocaine and the
fatal drunk driving offenses most often nad general deterrence
nignly rated.

Incapacitation was empnasized most for serious assaultive
offenses, wnile morality or religion was most important in
non-fatal forcible rape offenses.

Finally, retribution, tnougn not generally favored by tne
respondents, was most likely to be emphasized in serious

assaults,

Purpose of Punisnment by Punishment Type
All purposes of punishment were significantly associated
with the types of punishment. 1In Table 18 the percent of
responses indicating each purpose was "very important" is
presented according to the most severe punishment selected for

each offense. Here we can see tnat incapacitation was tne
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purpose most often sougnt for punishment involving imprisonment.
Ninety-~-one percent of respondents who indicated incapacitation
was very important chose. to imprison the offender. There was
little variation among the other purposes regarding the choice of
imprisonment.

Probation was most favored by fespondents who emphasized
renabilitation, and least favored by respondents who empnasized
incapacitation., Fines and restitution were also least favored by

incapacitation-oriented respondents.

Purpose of Punisnment and Prison Sentence Length

The attitudes of respondents toward purposes of punishment
were related to the prison sentences they chose (see Table 19),.
There is a clear connection nere between favoring retribution and
opposing special deterrence and renabilitation. Respondents wno
deempnasized these latfter two purposes assigned mucn longer
sentences than any otner group of respondents.

For six of tne eight purposes, tnere was no clear pattern of
cnangeée in sentence-lengths, 2s support for eéch purpose cnanged.
For thnese six purposes, the shortest sentence was assigned by
people wno said the purpose was "somewhat important". Only
general deterrence and renasbilitation have consistent patterns of
cnange in sentence length with support for those purposes:
Sentence length increases witn support for general deterrence and
decreases dramatically with support for rehabilitation.

Thne large differences in sentence lengths among respondents



wno subscribe to different philosophies of punishment accounts
for mucn of the variation in sentencing. This issue will be

continued in the multivariate analysis to follow.

Purpose of Punisnment by Respondent Characteristics

The popularity of the different pnilosophies of punisnment
varies with some characteristics of respondents (see Table 20).
Female respondents and black respondents rated every purpose
nigrier than male and whitgArespondents respectively. In addition
special deterrence is most popular witnh people who less education
and lower income.

Boundary setting is empnasized more by older people, those
witn less education, and lower income, and residents of thne
Soutn, Rehabilitation varies in popularity by age, education, and
income, but not according to any pattern,

Desert is favored by older respondents, blacks and
Hispanics, people with between junior nign and high school
education, and people with working class incomes.

General deterrence recsives most support from older people,
blacks, people with juni&r nigh education, and those witn the
lowest income. Incapacitation is favored more by older
respondents, people with less education, and tne lowest incomes.

Morality is most favored by the older respondents, blacks
and Hispaniecs, and lowest income responderits. Retribution is

most popular among blacks, those witn junior hign to high school

education and lower incomes.



Multivariate Analysis Inecluding All Variables

Previously we presented a multivariate analysis in which
only legally relevant variables were included. Here we present a
$imilar analysis in wnich all tne characteristics of respondents,
offense, offender and victim are included, to determine their
relative importance in determining the lengtn of prison sentences
cnosen by respondents.

Tne results of this Tpltivariate analysis, are presented in
two ways. 'In Table 21 the regression coefficients are classified
by dimension. In Table 22 all variablés with statistically
significant betas are presented in tne rank order of the absolute
magnitude of thneir betas.

These results are nearly identical, for tne legally relevant
variables, as tne earlier multivariate analysis tnat contained
only tnose variables, Here, no offense catégory is substantially
more influentiel tnan the other categories. Making a living
tnrough crime is tne only significant employment category.

Mental illness nas a significant positive impact, as do all the
alconol and drug abuse categories. Few of tne criminal history
variables nad significant impacts: One prior conviction for
violent offenses, six prior prison sentences, 10 years in
prison.

Offender's and victim's age and sex were all influential,
with victim's age having the greatest weight among these

cnaracteristics.



Among the characteristics of respondents, age and sex were
not significant influences 5n sentence length. Whites and
Hispanics gave significantly lower sentences tnan blacks. Three
of the education categories were significanﬁ: Junior high and
some nign school (negative) and some college (positive). Most of
tne income categories nad significant (negative) impacts.

Among.the questions regarding the importance of eight
purposes of punisnment, all tne "most important" response
categories, except specialdeterrence, were associated witn
significant impacts on sentence lengtn. Five were
positive--retribution, morality, general deterrence, desert, and
boundary setting, Two were negative--incapacitation and
renabilitation.

Finally tne relative importance of 211 offense, offender,
victim and respondent chnaracteristics was evaluated (Table 22).
Offense type, zgain is tne most important category, followed by
offénse seriousness and victim's age. After that the rank
ordering becomes a mixture of offender, vietim, and philosopnical
concerns with regression coefficients no more then 20 percent as
large as tne betas for offense types.

Thne square of tne multiple correlation coefficient (R
square) indicates thnat, altogether, thnese variables account for
63 percent of the variation in sentence length. Including all
the variables that were not "legally relevant" increased the size
of the R-square, or the explanatory power of the statistical

model, by only four percent. Despite tne variation among



individuals, the question of sentence length boils down to
qualities intrinsic to the offense--what kind of offense was it

and now much narm resulted.



APPENDIX A

Offense Scenario Dimensions and Levels

Scenario Construction Procedures:

1.

One level is randomly selected from eacn dimension
specified below,

2. For each respondent, every dimension except the Offense
Dimension is sampled with replacement (i.e. All
cnaracteristics, except offense type, can be repeated in
scenarios posed to a single respondent).

3. Within each dimension-~except Offender's Sex, Offender's
Employment History, Offender's Mental Condition and
Offender’'s Drug and Alconol Abuse--every level nas an equal
probability of being selected for every scenario. Tne
proportionate distribution of levels witnin the four
excepted dimensions is specified below.

y, The computer is pronibited from choosing certain
combinations of levels wnien are unlikely to occur in real
situations (e.g. a female offender committing a forcible
rape) or are logically impossible (e.g. an offender wno nad
never been convicted naving prior prison sentences).

Offender's Age Dimension

1=~The offender, a 14 year old

2--The offender, 2 18 year old

3~--The offender, a 22 year coid

L-~The offender, & 28 - vear old

5-~Tne offender, a 32 year old

6~-The offender, a 45 year old

7--Tne offender, a 65 year old

B~-~Tne offender, a BLANK

Offender's Sex Dimension

Te=male, (70%)
2--female, (30%)

Offense Dimension

Larcenies

lJ==stole
2=-=-5t0le
3-=stole
e-stole
F-~-stole

property
property
property
property
property

worth $10 from outside a building.
wortn $50 from outside a building.
wortn $100 from outside a building.
worth $1,000 from outside a building.
wortn $10,000 from outside a2 building.

.



Burglaries
f--broke into a building and stole property wortn $10.
7--broke into a home and stole $1,000.

Robberies

8--did not have a weapon. He/sne threatened to harm a victim
unless tne victim gave him money. The victim gave nim/ner $10
and was not narmed.

g~-~threatened a victim with a weapon unless the victim gave
nim/ner money. Tne victim gave nim/ner $10 and was not
harmed.

10=~robbed a victim of 3%1,000 at gunpoint. The viectim was
wounded and regquired nospitalization.

11~-robbed a victim at gunpoint, The victim struggled and was
snot to deatn.

Assaults

12~-[INSERT ONE LEVEL FROM WEAPON DIMENSION] intentionally
injured a viectim. As a result, the victim died.

13--[INSERT ONE LEVEL FROM WEAPON DIMENSION] intenticnally
injured & victim,. Tne victim was treated by a doctor and
was nospitalized,

14-~-[INSERT ONE LEVEL FROM WEAPON DIMENSION] injured a vietim.
Tne victim was trezted by 2 doctor but was not nospitalized.

15--intentionally snoved or pusned a victim., No medical
treatment was required.

rorcible Rapes-
16~-forcibly raped a victim. No otner pnysical injury occurred.
17-~-forcibly raped a viectim. As a result of pnysical injuries shne
died.
18-~forcibly raped a victim and forced ner to perform oral sex on
nim. No otner pnysiczl injury occurred.

) Drunk Driving
19--drove nis/ner car wnile drunk, but did not cause an accident.
20-~drove nis/ner car wnile drunk, and caused 2 traffic sccident
wnere a victim was killed.

Motor Venicle Theft
21~-stole a car wortn $5,000 and sold it.

Arson
22~=-intentionally set fire to a building, causing nalf a million
dollars worth of damage.

Drugs
23==-50l1ld cocaine to otners for resale.
24~--used cocaine,



Victim's Age Dimension

1--The victim was a 10 year old
2--The victim was 14 year old
3--The victim was 20 year old
b~-The victim was 30 year old
5-~The victim was 45 year old
6--The viectim was 60 year old
T--The victim was 75 year old
8-~Tne victim was

LI VR VI L B LI

Victim's Sex Dimension
l-=mzale.

2--female.

3~-~BLANK

Offender's Employmernt History Dimension
1--The offender was unemployed for a long time, even tnough

ne/sne had tried nard to get a job. (10%)
2--The offender nas never nad a steady job. . (10%)
3=--Tnz offender nas held a good-paying job for several

years. (10%)
J.~-The offender makes nis living mostly from committing

crimes. (10%)
5-~BLANK (60%)

Cffender's Mental Condition Dimensicn -
1--Tne offender nad a serious mental illness. (10%)
2-~-BLANK (90%)

Drug Dependence andé Alconol Abuse Dimension
1-~The offender weas under the influence of an illegal drug

wnen ne/sne committed the offense. (10%)
2--The offense was committed to get money to buy drugs. (10%)
3--The offender was drunk wnen ne/sne committed the offense.(10%)
L--BLANK (70%)

Offender's Pricr Convictions for Assault Dimension

1--Tne offendsr was never convicted before for a violent offense.,

2--Tne offender was convicted once before for a violent offense.

3--Tne offender was convicted 3 times before for violent
offenses.

4Y-~The offender was convicted 6 times before for violent
offenses.

5~--BLARK




Offender's Prior Convictions for Property

O0ffenses Dimension

1=--Tne offender was

property.

2--The offender was convicted once before for stealing money or
property.

3-~The offender was convicted 3 times before for
or property.

J-~~The offender was convicted 6 times before for
or property,.

5--BLANK

Previous Incarcerations Dimension

1=--The offender nad never been sentenced to jail

before.

2--Tne offender nad served 1 previous sentence
3-~The offender had served 3 previous sentences
y--The offender nad served 6 préevious sentences

5-~-BLANK

Lengtn of Previous Incarcerations.Dimension
1==(0of or totalling) 6 montns in jail,
2--(of or totalling) 1 year in jail,

3~-(of or totalling) 3 years in prison.
Jaa{of or totalling) 5 years in prison,.
5~--(0of or totalling) 10 years in prison.
6~-~BLANK

Weapon Used in Assaults Dimension

l-~-used a gun to

2~-used a knife to
3-~used nis/ner fists to
He-used a lead pipe to
5--BLANK

never convicted before for stealing money or

stealing money

stealing money

or prison



Characteristics of Respondents vs.

Characteristic

Sex

Race

Educsation

Region

18-24
25-34
35-4Y4
4554
55-64
65-74 -
75+

Male
Female

White
Black
Other

Elementary
Junior High

Some High School
High School Grad
Some College
College Grad
Post-Graduate

Under $6,000
$6,000~13,000
$£13,000~19, 000
$19,000~29,000
$29,000~48, 000
$48,000~75,000
Over §75,000

Northeast
Midwest
South
West

Table 1.

Percent of
Respondents

12.9
25.2
19.6
14,2
13.8
10.6

3.6
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Uu.S.

Percent of U.S.

Population (1985)#%

6.5
12.9
12.5
19.8
28.7
19.6

Population

(Over $48,000)"

(College Grad +)
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Burezu of the Census,

Wasniagton, DC:
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Statistical Abstract of the
Government Printing Office,
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Where appropriate, percentages are based on persons over age 18.
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Table 2.

Offense Sericusness by Offense Type:
Comparison of Present Survey with National Survey of Crime Severity

-=-=Present Survey-m-cee ecewcecrcwee-NSCSwrewcecna-
Offense Geometric Ratio Geometric Ratio
Mean Scere Rank Mean Scere Rank
Property Theft and Damage
Arson-%$500,000 Damage 220.699 8.09 1 4g7.652 22.29 1
Larceny of $10, 000 124.423 4.56 2 239.281 10.93 2
Car Theft-Sale-$5,000 123.169 4,52 3 236.771 10.82 3
Larceny of $1,000 83.023 3.04 4 150.203 6.86 4
Larceny of $100 57.201 2.10 5 78.473 3.58 5
Larceny of $50 46,655 1.71 6 63.049 2.88 6
Larceny of $10 31.478 1.15 7 37.7717 1.72 7
Burglary Offenses
Burglary-Home-$1,000 133.506 4,89 1 210.012 9.60 1
Burglary-Building-$10 60.562 2.22 2 70.559 3.22 2
Robbery Offenses
Robbery Gun-~Death 626.941 23.10 1 Que,181 u43.24 1
Robbery-Gun-Hospital-$1,000 266.932 9.79 2 460,007 21.02 2
Robbery-Weapon-No Hearm-$%$10 178.402 6.54 3 160.007 7.31 3
Robbery-Threat-No Harm-$%10 g1.264 3.35 4 144,752 6.62 y
Assault Offenses
Assault-Death yy1,672 16.19 1 778.374 35.57 1
Assault-Hospital 197.788 7.25 2 261.435 11.95 2
LAssault-Doctor 140.023 5.13 3 186.039 8.50 3
Assault-No Injury 36.576 1.34 i 32.167 1.47 i
Forcible Repe Offenses
Rape-Death 738.754 27.0CS 1 1155.335 52.80 1
Rape-0Oreasl Sex-No Cther Injury 414,000 15.718 - ememaaee emee- -
Rape-No Other Injury 390.661 14,32 2 565.658 + 25,85 2
Drunk Driving Offenses
Drunk Driving-Death BO0.778 14,69 . =  —eccemece ceee- -
Drunk Driving--No Accident 95,940 3.52 - eemeeccce ccce- -
Drug Offenses
Cocaine-Sold for Resale 217.922 7.99 - ememecesics  seee- -
Cocaine-Used 89.125 3.217 - memmmecee  —e——- -
Modulus~--Larceny of §1% 27.275 1.00 - 21.827 1.00 -
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*The modulus was computed from the regression of the log base 10 of the
dollar amounts of the five larceny offenses on the geometric means of
the seriousness scores corresponding to those offenses. The resulting
regression equation was Y = 30.8113 X - 3.5362., When 1 is inserted for
the value of X, Y = 27.275. '



Punishment Type

Deatht

Prison or Jail
Probation

Fine

Restitution
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Table 3.
Punishment Preferences
Percent of

Responses Including
This Punishment

¥Tn these interviews, respondents could ¢
for only three offenses (nomicides); the
presented regarding the death penalty ar

offenses only.

Across All Offenses

Percent of Responses
Where This Was the Most
Severe Punishment Chosen

36.4

71;”

hoose the death penalty
refore the percentages
e for responses about these .



Tavle 4.

A1l Punishment Types Selected, by Offense Type

------- -=Punishment Types Selected¥emcmcuccu--
' Jail or
Offense Type Death Prison Probation Fine Restitution
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Property Theft and Damage

Arson-$500,000 Damage - 81.5 27 .1 24.3 39.6
Larceny of $10,000 - 78.4 28.2 22.3 4T, 7
Car Theft-Sale-%5,000 — 72.9 36.1 26.3 59.8
larceny of $1,000 -~ 67.7 34,4 17.9 43.9
Larceny of $100 - 62.3 33.5 22. 4 46.1
Larceny of $50 - 55. 38.8 24.0 49,6
Larceny of $10 - 45.6 41.9 24.0 48.5
Burglary Offenses
Burglary-Home-%$1,000 -—— 80.7 . 31,4 23.8 59.6
Burglary-Building-$10 - 56.5 46.8 30.7 47 .7
Robbery Offenses
Robbery Gun~Death 37.1 61.7 10.6 6.8 16.8
Robbery-Gun-Hospital-%1,000 - 92.1 22.5 22.5 47.6
Robbery~Weapon-No Harm-310 - 4.5 33.14 26.5 35.7
Robbery-Threat-No Harm-$10 e 72.2 32.9 31.4 45,2
Assault Offenses
Assault-Death 29.7 67.4 11.6 7.6 12.4
. Assault~Hospital -~ B2.3. 29.1 19.9 42.4
, Assault-Doctor - 78.3° 34,2 28.2 43.9
Assault-No Injury - 55.4 39.5 34,3 16,7
Foereible Rape Offenses
Rape-Death 41.7 57.0 5.0 5.3 11.6
Rape-0Oral Sex-No Other Injury ~— oy, 7 18.8 1.6 27.0
Rape=-Nco Other Injury - 94,1 21.9 19.2 28.1
Drunk Driving Offenses
Drunk Driving-Death - 0.6 21.2 29.5 33.6
Drunk Driving--No Accident - 54, 1 - 40.2 57.8 8.0
DPrug Offenses
Cocaine-Sold for Resale - 89.9 27.1 35.4 7.8
Cocaine~Used - 57.9 4g.0 33.9 7.3
Mean 36.4%% 71,4 29.8 24.3 35.2

*Respondents were asked, serially, whether they thought the offender
(if arrested and convicted) should be made to pay a fine, pay
restitution, be placed on probation, be made to serve a jail or
prison sentence, or (for homicide offenses) be given the death
penalty. The entries in this table represent the percentage of
respondents who chose each punishment type for each offense type.
, Respondents could choose as many punishment types as they wished,
o so the rows do not add to 100 percent.
**Percentage of respondents who selected the death penalty was
averaged over only those three (homicide) offenses for which "deazth"
was an optional punishment,



Table 5.

Most Severe Punisnment Preferred, by Offense Type

~-=-M0ost Severe Punisnment Preferred®--

Jail or Fine or
Offense Type Deatn Prison Probation Restitution
Property Thneft and Damage
Arson-$500,000 Damage - 81.5 11,1 7.4
Larceny of $10,000 - 78.4 12.8 8.8
Car Theft-Sale~$5,000 - 72.9 19.3 7.8
Larce¢ny of $1,000 - 67.7 23.0 9.3
Larceny of $100 N - 62.3 23.0 14,7
Larceny of $50 - 55.3 29.0 15.7
Larceny of $10 - 45.6 34,6 19.9
Burglary Offenses
Burglary-Home-$1,000 - 80.7 14.4 4.9
Burglary-Building-$10 —-— 56.6 . 32.6 1.0
Robbery Offenses
Robbery Gun-Deatn 37.1 61.7 1.2 0.1
Robbery-Gun-Hospital-$1, 000 - 92.1 5.6 2.2
Robbery-Weapon-No Harm-$10 - 74,5 19.5 6.1
Robbery-Tnreat-No Harm-$10 - 72.2 16.2 B.7
Assault Offenses j .
Assault=Desatn 29.7 67.4 2.3 0.6 o
Assault-Hospital - 82.3 14,4 3.2
Assault-Doctor - 78.3 16.3 5.3
Assaulit-No Injury - 55.14 28.1 16.6
Forcible Rzpe Offenses
Rape~Deatn. - 41,7 57.0 0.9 0.4
Rape-Qral Sex-No Otner Injury - 94,7 .3 1.0
Rape~-No Otner Injury - 94,1 5.7 1.1
Drunk Driving Offenses
Drunk Driving-Deatn -~ 9h .6 6.7 2.7
Drunk Driving--No Accident - 54 .1 29.4 16.5
Drug Offenses
Cocaine~Sold for Resale - g82.9 7.6 2.5
Cocaine-Used - 57.9 35.3 6.8

*Respondents were asked, serially, wnetner they tnought the offender

(if arrested and convicted) should be made to pay a fine, pay
restitution, be placed on probation, be made to serve a jail or

prison sentence, or (for homicide offenses) be given {ne deatn

penalty. The entries in tnis table represent tne most severe

penalty cnosen among all penzlties given by each respondent for .
eacn offense type.

[y



Table 6.

Mean Prison or Jail BSentence Length Preferred, by Offense Type

. Mean Sentence Standard Number of
Offense Type Lengths® (Months) Deviation Responses

Property Theft and Damage

Arson-$500,000 Damage 99.9 76.7 b20¢
Larceny of $10,000 67.8 B4.5 532
Car Theft-Sale-%$5,000 55.5 76.7 420
Larceny of $1,000 54,8 89.8 4ys
Larceny of $100 §3.7 T4.5 408
Larceny of $50 37.4 59.0 379
Larceny of §10 . 32.9 64.3 282
Burglary Offenses
Burglary-Home-3%$1,000 53.4 . 72.4 byz
Burglary-Building-~$10 27.0 43.7 270
Robbery Offenses .
Robbery Gun-Death 365, 2% 161.5 548
Robbery-Gun-Hospital~$1,000 123. 4 129.3 4g2
Robbery~Weapon~No Harm-$10 68.0 91.0 339
Robbery-Tnreat-No Harm-$10 : 46.1 75.1 406
Assault Offenses
Assault-Death . 34Q,5%% 174.5 536
Assault-Hospital 82.7 109.7 4y6
Assault-Doctor 67.3 . 100.2 403
Assault-No Injury 42.8 70.3 239
Forcible Rape Offenses
Rape-Death 416, 4%* 132.9 616
Rape-0ral Sex-No Otner Injury 202.1 173.3 ’ 529
Rape-No Other Injury 184.0 155.3 489
Drunk Driving Offenses
Drunk Driving-Death 141.2 152.5 486
Drunk Driving--No Accident 27.4 . 53.8 258
Drug Offenses
Cocaine~Sold for Resaie 126.3 142.9 498
Cocaine-Used 66.5 104, 4 262
All Offenses 135.7 167.7 10,131

¥A11l sentence lengths over 40 years and all sentences of "life"
were recoded to Y40 years, which was considered to be,
effectively, a l1life sentence.

o *%¥Sentences of "death" for these offenses were recoded to 40
years. -



Table T.
Prison or Jail Sentence Length by Offense Seriousness

Sentence Length Offense Seriousness

Mean Geometric

Offense Type (Months) Rank Mean Rank
Rape-Death ‘ 416.4 1 738.8 1
Robbery Gun-Death ) 365.2 2 629.9 2
Assault-Deathn 349.5 3 qyu1.7 3
Rape-0ral Sex-No Other Injury 202.1, 4 414.,0 ]
Rape~No Other Injury 184.9 5 390.7 6
Drunk Driving-Death 141.2 6 400.8 5
Cocaine-Sold for Resale 126.3 7 217.9 9
Robbery-Gun~-Hospital-$1,000 123.4 8 266.9 7
Arson-$500,000 Damage 99.9 9 220.7 8
Assault-Hospital 92.7 10 197.8 10
Robbery-Weapon-No Harm-%10 68.0 11 178.4 11
Larceny of $10,000 67.8 12 124.4 14
Assauvlt-Doctor ' 67.3 13 140.0 i2
Cocaine~Used 66.5 14 B9.1 18
Car Theft-Sale~$5,000 55.5 15 123.2 15
Larceny of $1,000 54.8 16 83.0 19
Burglary-Home-$1,000 53.4 17 133.5 13
Robbery-Threat-No Harm-$10 46,1 18 91.3 17
Larceny of $100 H3.7 19 57.2 21
Assault-No Injury 42.8 20 36.6 23
Larceny of $50 37.4 21 B6.7 22
Larceny of $10 32.9 22 31.5 24U
Drunk Driving--No Accident ‘ 27. 4 23 85.9 16
Burglary-Building-310 27.0 .24 60.6 20
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Results of bivariate regression (with sentence length dependent):

Intercept ~4,66
Slope . 557
Correlation Coefficient (r) . 956

Percent of Variance Explained (r-squared) . 915



Table 8.

Most Severe Preferred Punisnment Type by Respondent Cnaracteristics

———————— Most Severe Punisnment Preferrede-e---
, —wee=eDeatNemecne-
. Capital Fine or
Respondent Offenses All Prison Resti-
Characteristic Only Offenses or Jail Probation tution
Age*
18-24 30.4 3.9 7T1.3 17.6 7.3
25-34 33.2 4.6 69.9 18.0 7.6
35-44 35.7 3.9 71.0 17.5 7.5
§5-54 41,2 4.4 72.1 16.1 7.5
55-64 41,0 5.6 70.4 16.0 8.1
65-74 36. 1= 5.7 73.8 15.2 6.3
75+ 42.4 4.9 71.7 13.7 9.7
Sex
Male 38.6 5.8 71.8 16.5 6
Female 34,4 y,2 70.9 16.8 8.0
Race* i
Wnite 37.5 4.8 71.5 16.4 7.2
Black 25.1 2.5 69.8 18.3 9.4
Hispzanic 41.8 5.4 72.3 14,6 T.7
Asian 16.5 1.5 63.6 28.3 6.6
Otner Lg,2 5.4 75.6 13.9 5.2
‘ Education® ¥
Elementary 22.5 2.4 72.2 16.5 8.9
' Junior Highn 43.6 4.3 75.3 13.2 7.3
Some Hign School 45.0 6.6 71.2 16.6 5.6
Bign Schoeol Graed 37.3 8,7 73.0 15.3 7.0
Some College 4,7 5.7 70.1 17.3 7.9
College Grad 32.9 K, 69.3 19.2 7.4
Post-Graduate 29.4 3.7 €2.8 22.9 10.7
Family Income #
Under $6,000 36.6 4,0 73.4 16.0 6.5
$6,000-~13,000 28.8 3.6 ©72.9 17.0 6.5
$13,000-19,000 42.17 4.5 70.7 16.9 7.8
$19,000~-29,000 28.8 3.9 70.4 17.5 B.2
$29,000-48,000 36.2 4.7 71.6 17.1 6.7
$48,000-75,000 46,1 5.8 69. 16.0 8.5
Over 875,000 37.8 4,8 71.2 19.2 y.8
Region
Nortneast 4.1 4.2 70.7 17.7 7.4
Midwest 40.6 4.8 70.9 17.3 7.1
Soutn 33.4 y,2 72.5 15.7 7.6
West 38.9 5.1 70.4 16. 4 8.1
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. ¥Chni-Square over all offenses is significant at .01 level.
#Cni-Square for capital offenses only is significant at .01 level,



Table 9.

Mean Prison cor Jail Sentence Length Preferred
by Respondent Characteristics

“

Respondent Mean Sentence Deviation from Mean
Characteristic Length (Months) Months Percent
Age®

18-24 135.0 -0.7 -0.5

25-34 137.1 1.4 1.0

35-44 122.2 -13.5 -9.9

45-54 130.6 -5.1 -3.8

55-64 153.2 17.5 12.9

65-T4 ~ 137.7 2.0 1.5

75+ 135.8 0.1 0.1

Sex

Male 134.8 -0.9 0.7

Femzle 136. 4 0.7 0.5

Race '

White 135.3 -0.4 -0.3

Black : 137.7 2.0 1.5

Hispaniec 125.6 ~10.1 -7.4

Asian 110.3 ~-25. 4 ~18.7

Gtner 154.3 18.6 13.7

Fducation¥* ¥ '

Elementary 138.8 3.1 2.3

Junior High 137.6 1.9 1.4

Some High School 145.7 10.0 7.4

Hign Sechoel Grad 136.3 0.6 0.4

Some Celiege 138.3 2.6 1.9
College Grad 123.4 -12.3 ~9.1
Post-Graduate 119.0 ‘ -16.7 -12.3

Family Income

Under 36,000 1842.2 6.2 4.6
$6,000-~13,000 133.4 -2.6 -1.9
$13,000-19,000 129.4 ~-6.6 -4.,9
$19,000-2%,000 139. 4 3.4 2.5
$29,000~-48,000 135.8 -0.2 -0.1
$48,000-75,000 137.5 1.5 1.1
Over $75,000 133.3 -2.7 -2.0
Region

Northeast 136.9 1.2 0.9
Midwest 130.9 -4.8 -3.5
South 136.8 1.1 0.8
West 140,14 4.7 . 3.5
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¥F-test of differences between groups is significant at .01 level, .

13



Table 10,

Most Severe Preferred Punishment Type
by Offender's and Victim's Age and Sex

--------- Most Severe Punishment Preferredee—-ece-a
------ Deatherewe-
Capital o
Offenses A1l Prison Fine or
Characteristic Only Offenses or Jail Probation Restitution
i
Offender's Blank 3.8 b.6 76.0 12.4 6.9
Age#* 14 21.2 3.4 37.5 46.0 13.1
18 33.4 . 3.8 70.7 18.0 7.5
22 40,3 4,7 76.7 12.3 6.2
28 40.2 5.0 74.8 12.8 7.4
32 4i.5 k.6 75.1 13.8 6.4
45 41.8 5.0 77.5 11.3 6.3
65 38.4 4,6 70.6 16.7 g.C
# .
Offender's Male 39.1 3.3 71.6 16.8 8.3
Sex* Female 28.6 2.6 67.4 21.5 8.5
Vietim's Blank 38.4 2.5 73.7 17.4 6.4
Age* 10 36.8 12.0 76.1 B.0 3.8
14 39.3 11.5 72.9 12.3 3.4
20 35.9 11.0 73.0 12.2 3.7
30 2.4 2.0 77.8 2.1 4,1
45 36.8 11.3 75.4 8.3 5.0
60 34.1 8.9 77.7 8.9 4.5
75 35.6 10.5 77.2 8.9 3.4
Victim's Blank 36.5 1.2 73.4 18.4 7.0
Sex*¥ Male 32.8 8.2 72.6 13.2 6.0
Female 37.8 9.2 76.3 10.7 3.9

Note: Because only males could be offenders and only females could be
victims in sexual assault offenses, distributions of preferred
punishments by offender's and victim's sex were computed excluding
all sex offenses. Including sex offenses increases the percentage
of more severe punishments where the offender is male or the victim
is female.

¥Chi-Square over all offenses is significant at .01 level,

ffChi-Square for capital offenses only is significant at .01 level,



Table 11,

Most Severe Preferred Punishment Type

~toouVioo

by Offender's Employment, Mental Health, Drug/Alcohol
and Criminal Record
w=ww-Most Severe Punishment Preferrede=e--
------ Deathwemm=x=
Capital Fine or
Offenses All Prison Resti-
Characteristic Only Offenses or Jail Probation tution
Offender's Blank 36.3 4,5 69.4 18.3 7.8
Employment Unemploved 30.0 4,2 7T1.7 16.7 8.0
Record* Never Had a Job 34,7 3.4 76.7 12.5 7.3
Good-paying Job 36.5 5.1 71.6 15.5 7.9
Lives by Crime 5.5 5.3 79.5 10.3 4.9
Offender's
Mental Blank 35.0 .6 72.3 16.1 7.0
Condition% Mentally Il1l 36.5 3.8 60.2 22.6 13.4
Offender's Blank 36.5 g,2 71.0 17.2 7.5
Use of On Drugs 30.1 b,y 72.6 16.7 6.3
Drugs and Crime to Buy Drugs. 43,4 6.4 74,1 11.1 8.5
Alconol# Offender Was Drunk 35.6 5.4 70.5 16.5 7.6
Prior Blank 36.4 b, 9 5.7 24.9 10.5
Convictions None 35.4 b, 1 66,1 20.3 9.6
for 1 36.0 y,2 74.5 14,1 7.1
Violent 3 38.2 4.5 80.1 11.2 4,2
Offenses* 6 36.0 y,7 83.2 7.9 y,2
Prior Blank 34.7 b,y 59.9 25. 4 10.4
Convictions None 38.3 4,6 67.5 19.3 8.6
for 1 39.5 y,4 76.6 13.3 5.8
Property 3 40,3 4.5 79.9 10.9 5.7
Offenses* 6 32.7 4.9 B0.2 B.T 6.3
Number of Blank 34.4 4.3 62.5 23.2 10,
Previous None 37.4 b,6 71.6 16.8 7.
Prison or 1 36.3 4,6 78.7 11.2 5.
Jail 3 36.9 5,0 83.7 7.6 4,
Sentences* 6 43,5 6.1 82.7 6.5 g,
Total Length Blank 35.7 4,5 67.2 19.7 8.6
of Prior 6 Months 39.3 4,6 79.6 10.7 5.1
Prison or 1 Year 31.9 3.8 B1.2 10.1 5,9
Jail 3 Years 32.8 3.5 82.5 7.8 6.2
Sentences* 5 Years 42.0 §,9 82.8 8.2 4.1
10 Years 48.9 6.5 80.9 8.8 3.8
¥Chi-Square over all offenses is significant at .01 level. None of the

differences for capital offenses only was significant at this level.



Table 12,

Mean Prison or Jail Sentence Length Preferred
by Offender's and VYictim's Age and Sex

Mean Sentence Deviation from Mean
Characteristic Length (Months) Months Percent

Offender's Blank 44,y 8.7 6.4
Age® 1Y 138.3 2.6 1.9
18 } 119.6 -16. 1 -11.9

22 131.9 ~3.8 -2.8

28 142,3 6.6 5.9

32 134,0 -1.7 -1.3

45 135.0 0.7 ~0.5

65 140.7 5.0 3.7

Of fender's Male 111.8 3.4 3.1
Sex* Female 99.7 ~8.7 -8.0
Victim's Blank 206.2 0 0
Age#® 10 228.6 2.4 10.9
14 207.8 1.6 0.8

20 213.0 6.8 3.3

30 189.8 ~-16.4 -8.0

L5 206.8 0.6 0.3

60 179.1 -27.1 -13.1

75 221.7 15.5 7.5

Victim's Blank 95.6 -31.14 -24.,7
Sex¥ Male 165.0 . 38.0 29.9
Female 167.9 40.9 32.2

Note: Because only males could be offenders and only females could be
viectims in sexual assault offenses, distributions of preferred
punisnments by cffender's and victim's sex were computed excliuding
all sex offenses. Including sex offenses inflates the severity of
preferred punishments for vignettes where males are offenders or
females are victims,

¥Cni-Square over all offenses is significant at ,01 level.



Table 13,

Mean Prison or Jail Sentence lLength Preferred
by Offender's Employment, Mental Health, Drug/Alcohol
and Criminal Record

Mean Sentence Deviation from Mean

Characteristic Length (Months) Months Percent
Offender's Blank 134,2 -1.5 -1.1
Employment Unemployed 139.8 .1 3.0

Record Never Had a Job 124.2 -11.5 -8.5
Good-paying Job 144,2 8.5 6.3
Lives by Crime 143.9 8.2 6.0
Offender's N

Mental Blank 134.7 -1.0 ~0.7
Condition Mentally Il1 150.1 14,4 10.6
Offender's Blank 134,14 -1.3 -1.0
Use of On Drugs 142.5 6.8 5.0
Drugs and Crime to Buy Drugs 137.6 1.9 1.4
Alcohol Offender Was Drunk 137.9 2.2 1.6
Prior Blank 134.5 -1.2 ~-0.9
Convictions None 129.1 -6.6 ~4.9
for 1 129.6 -6.1 -4.5
Violent 3 139.8 .1 3.0
Offensesk 5 145,2 9.5 7.0
Prior Rlzank 135.1 -0.6 ~0.4
Convictions None 143.0 7.3 5.4
for 1 128.6 ~-T.1 -5.2
Property 3 130.6 -5.1 -3.8
Offenses* 6 142.9 7.2 5.3
Number of Blank 132.5 -3.2 -2.4
Previous None 132.6 -3.1 -2.3
Frison or ' 1 135.7 0.0 0.0
Jail 3 137.5 1.8 1.3
Sentences®* 6 159.1 23.4 17.2
Total Length Blank 133.6 -2.1 -1.5
of Prior 6 Months 132.9 -2.8 -2.1
Prison or 1 Year 130.2 -5.5 -4.1
Jail 3 Years 132.6 -3.1 -2.3
Sentences* 5 Years 142.9 7.2 5.3
10 Years 171.5 35.8 26.4

%#Cni~Square is significant at ,01 level, v



Table 14,

Multiple Regression Analysis of Sentence Length
Witnh Legally Relevant Variables

Unstandardized

Regression Standard Regression
. Coefficient Error Coefficient
Dimension Level b of b beta
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Standardized

Log of Seriousness Score 24,0390 1.5265 0.1167
Property Arson-$500, 000 ~ ~-282.2079 B.0623 ~-0.3136
Theft Larceny of $10,000 ~-307.9579 7.4696 -0.3982
and Car Theft-$5,000 -319.2333 7.7955 ~0.3772
Damage Larceny of $1,000 -309.4042 T7.4656 ~0.4014
Offenses Larceny of $100 -308.8806 7.3578 ~0.4129
Larceny of $50 ~-308.0873 7.3276 ~0.4164
Larceny of %10 -298.1228 7.4094 ~0.3954
Burglary Home~$1, 000 -322.5831 7.7858 -0.3813
Offenses Building-%$10 ~322.7159 8.0251 ~0.3584
Robbery Gun-Death N.S. - -
Offenses Gun~Hospital=$1,000 -258.9692 7.9814 ~0.2939
Weapon~-No Harm-$10 -308.55¢62 8.0546 ~0.,3432
‘ Tnreat-No Harm-$10 -321.4601 T.7223 -0.3857
| Assasult Assault-Deatn -22.5783 10.1166 -0.0259
Offenses Assault~Hospiteal ~315.2366 10.1230 ~-0.3658
Assault-Doctor -311.8999 10.0156 -0.3840
Assault-No Injury -295.6710 7.9042 -0.32394
Forcibie Deatn 81.5731 7.8416 0.0984
Rape Oral Sex-No Otner In -174.2574 7.8858 -0.2048
Offenses Rape-No Otner Injury -195,7295 7.8945 ~-0.2285
Drunk Deaid -240.5627 7.9045 -0.2782
Driving No Accident -320.9323 7.8949 -0.3654

Offenses ‘
Drug Cocaine-Sold/Resale -251.9891 7.9031 ~0.2882
Offenses Cocaine~-Used Reference (Category -
Offender’'s Blank Reference Category -
Employment Unemployed N.S. - -
Record Never Had a Job N.S. - -
Good~=paying Job N.S. - -
Lives by Crime B.8152 3.7730 0.0154

Offender's

Mental Blank Reference Category. -
Condition Mentally Ill 25.4226 3.6384 0., 4500

.

{(Continued on Next Page)



Table 14, (Continued)

Unstandardized Standardized

Standard Error

107.1661

Regression Standard Regression
Coefficient Error Coefficient
Dimension Level b of b beta

Offender's Blank Reference Category -
Use of On Drugs 11.5569 3.9253 0.0194
Drugs and Crime to Buy Drugs 11.2456 3.9960 0.0185
Alconol Offender Was Drunk 11.0297 3.9237 0.0185
Prior Bilank Reference Category -
Convictions None N.S. - -
for 1 N.S. - -
Violent 3 N.S. - -
Offenses 6 N.S. - -
Prior Blank Reference Category -
Convictions None 6.8736 3.3147 0.0161
for 1 N.S. - -
Property 3 N.S. - -
Offenses 6 7.9021 3.6709 0.0171
‘Number of Biank Reference. Category -
Previous None N.S. - - -
Prison or 1 N.S. - -
Jail 3 N.S. - -
Sentences ) 13.8754 66,2178 0.0194
Lengtn Blank Reference Category -
of Frior 6 Montns N.S. - --—
Prison or 1 Year N.S. - -—
Jail 3 Years N.S. —_— —-
Sentences 5 Years N.S. - -
10 Years \ 26,5393 6.3572 0.0332
Weapon Blank 38.6318 9.8048 0.0357
Used in Gun Reference Category -
Assault Fists 35.8230 9.8980 0.0325
Lead Pipe 23.0545 9.7598 0.0215

Constant 314,8142

Multiple R 0.7706

R Square 0.5938



Table 15,

Multiple Regression Analysis of Sentence Lengthn
By Legally Relevant Variables

Rank Ordered by Absolute Value of BEeta

Dimension and Level

Unstandardized
Regression
Coefficient

Standard
Error
of b

Standardized
Regression
Coefficient

beta
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Larceny of %50

Larceny of $100

Larceny of $1,000
Larceny of $10,000
Larceny of %10
Rob-Tnreat-No Harm-$10
Assault-Doctor

Burg Home-$1,000

Car Theft-$5,000
Assault-Hospital

Drive Drunk-No Accident
Burg Building-$10
Rob-Weap~-No Harm-~-$10
Assault-No Injury
Arson~$500,000
Rob~Gun-Hospital-$1,000
Cocaine-Wnolesele

Drive Drunk-~Death
Rape~-No Other Injury
Rape~0Orzl Sex-No Other In
Log Seriousness Score
Rape~-Deatn

Menmtally I11
Weapon-Blank

Lngtn of Prior Sent-10 Yr
Weapon=~-Fists
Assault-Deathn
Weapon-Lead Pipe
Offender On Drugs

6 Prior Prison Sentences
Crime to Buy Drugs
Offender Was Drunk

6 Prior Property Convict
No Prior Property Convict
Lives by Crime

-308.0873
-308.8806
~-309.4042
-307.9579
-298.1228
-321.4601
~311.8999
-322.5831
-319.2333
-315,2366
-320.9323
~-322.7159
~-308.5592
-295.6710
-282.2079
~-258.9692
-251.9891
-240.5627
-1985.7295
-174.2574

24,0390

81.5731

25.4226

38.6318

26.5393

35.8230

-22.5783"

23.0545
11.5569
13.8754
11.2456
11.0297
7.9021
6.8736
8.8152

7.3276
7.3578
T.4656
7.4696
7.40904
7.7223
10.0156
7.7858
7.7955
10.1230
7.8949
8.0251
8.0546
7.9042
8.0623
7.9814
7.9031
7.9045
7.8945
7.8858
1.5265
7.8416
3.6384
9.8048
6.3572
9.8980
10.1166
9.7598
3.9253
6.2178
3.9960
3.9237
3.6709
3.3147
3.7730

-0.4164
-0.4129
-0.4014
-0.3982
-0.3954
-0.3857
-0.3840
~-0.3813
~-0.3772
~0.3658
~-0.3654
~0,3584
-0.3432
-0.3394
~0.3136
-0.2539
~0.2882
~0.2782
-0.2285
-0.2048
0.1167
0.03984
0.C450
0.0357
0.0332
0.0325
-0.0259
0.021%5
0.0194
0.0194
0.0185
0.0185
£.0171
0.0161
0.0154
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Constant

Multiple
R Square
Standard

R

Error

314.8142

0.7706
0.5938
107.1661



Table 16.

Purposes of Punisnhment Across All Offense Types

---------- ~-Importance of PuUrpo0S@emwecemceomaa.
Very Somewhat Not At All Don't

Purpose Important Important Important Know

Special Deterrence (1) 79.5 11,6 7.7 1.6
Boundary Setting (2) 77.5 13.1° 8.1 1.3
Renabilitation (3) 71.7 13.0 13.3 2.0
Desert (U4) 69.8 9.5 9.0 1.6
General Deterrence (5) 69.1 18.3 11.3 1.2
Incapacitation (6) 58.2 13.3 23.4 5.1
Morality or Religien (7) k8.3 21.2 28.2 2.3
Retribution (8) 25.0 21% 3 52. 4 1.2
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After tne respondent had selected purisnment types and amounts for a
vignette, ne/snhe was asked: "Wnen you chose the sentence for tnis
erime, now.important wass it for you TEZNTER EACH REASON BELQWI? Was
it very important, somewhat important, or not at gll important?"

(1) "...to scare tne offender so ne/she will not do it again."

(2) "...to make a public statement tnzst tnis kind of benavior will
not be tolerated."”

(3) "...to treat tne offender to cnange wnatever in nim/her made
nim/ner do tne crime."

(4) ",..to give tne offender wnat he/she deserves."

(5) ",..to scare off other people who might do tne same tning."

(6) "...to lock up the offender so wnile he/she is in prison ne/she
won't be able to commit more crimes.” ’

(7) "...to respond as my religion or morality requires.n®

(8) "...to get even witn the offender by making nim suffer for what
ne/sne nas done?"



@ @ . ®

Purpose of Punishment, by Offense Type
~---Percent of Respondents Who Said the Purpose Was "Very Important"-———--

Offenses Special Boundary Rehabil- General Incapaci- Retri-
Grouped by Type Deterrence Setting itation Desert Deterrence tation Morality bution
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Property Theft and Damage

Arson-$500,000 Damage gy .2 76.5 85.2 60.9 78.3 72.1 48.6 21.3
Car Theft-Sale-$5,000 84.8 78.1 77.8 71.6 69.8 54.9 49 .3 24,7
Larceny of %10,000 Tu.0 76.1 7.9 84.5 66.7 54,4 55.7 22.5
Larceny of $1,000 86.1 72.6 70.8 62.1 66.14 k7.7 4y.9g 19.2
Larceny of $100 65.9 69.1 72.6 64.9 58.1 y,6 45,2 17.3
Larceny of $50 g4.0 T2.7 80.1 76.9 68.6 40,2 52.1 32.8
Larceny of 3$10 75.1 6h.2 77.7 67.2 54.8 40.7 55.3 15.5
Burglary Offenses
Burglary-Home~3$1,000 B1.5 75.7 75.1 67.1 57.6 54.9 37.2 21.2
Burglary-Building-$10 80.0 70.56 80.7 57.4 60.7 35.4 uy .,y 15.5
Robbery Offenses
Robbery Gun-Death 79 .1 85.2 66.8 80.9 82.7 81.5 53.8 32.90
Robbery~Gun-Hospital-$1,000 go.4 79.1 77.0 76.7 73.7 72.5 54.6 25.4
Robbery-Weapon-~No Harm-$10 87.6 85.0 58.1 54.8 65.6 61.4 40.0 18.2
Robbery-Threat-No Harm-3$10 75.6 74,3 TH. 6 71.0 63.5 y7.2 §3.9 21.4
Assault Offenses
Assault-Death gu.2 83.6 64.9 76.0 78.9 85.0 47.86 38.2
Assault-Hospital 86.5 83.1 79.0 76.4 75.6 69.1 55.0 30.9
Assault-Doctor g4.6 81.8 74.8 71.5 69.5 67.0 1.0 20.2
Assault-~-No Injury 66.8 Th.,6 61.6 3.7 46.8 51.9 43,1 18.9
Forcible Rape Offenses :
Rape-Death 70.. 88.2 50.8 82.9 75.4 76.6 53.6 37.6
Rape-0Oral Sex-No Other Injury 75.2 g4.5 71.4 76.3 T7.1 86.4 63.2 34.9
Rape~No Other Injury 86.6 82.8 71.8 79.5 73.2 83.0 67.4 32.2
Drunk Driving
Drunk Driving-Death 88.8 88.9 70.1 70.8 86.6 68.8 50.4 29.7
Drunk Driving--No Accident g3.9 7.1 83.4 67.8 76.8 43.0 4g. 4 23.9
Drug Offenses
Cocaine-Sold for Resale 85.0 88.7 72.6 80.3 86.8 76.5 ug.3 31.8
Cocaine-~Used 75.0 68.3 §4.9 B7.7 63.5 43.8 §2.0 19.5
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All Offenses 79.2 77.5 71.7 69.8 69.1 6 58,2 48.3 25.0



Table 18.
Purposes of Punisnment by Most Severe Punishment Type
Percent Who Said Purpose Was "Very Imporfant"
and Chose Pe¢nalty as Most Severe Punishment

------ Deathewememex-
Capital Fine wor
Offenses All Prison Restiw
Purpose Only Offenses or Jail Probation tution

Special Deterrence¥ a 75.64# 75.6 83.7 75.3 75.4

b 35.6" 4.2 72.3 16.0 7.4
Boundary Setting®* a  91.6# 91.6 82.9 68.7 63.6

b 40.0 5.5 73.1 14,9 6.5
Renabilitation* a b6, 34 46.3 75.1 745.9 75.3

b 28.8 2.9 71.1 17.8 8.2
Desert* a 91.9# 91.9 76.8 54,2 68.6

b 42.8 6.0 73.5 12.9 7.6
General Deterrence¥ a 86.0¢# 86.0. 75.3 53.5 55.2

b 49,2 5.8 74,7 13.2 6.3
Incapacitation*® a T4, 34 74.3 .. 77.9 10.1 9.5 .

b 34.0 5.8 ~  90.6 2.6 1.0 -
Morality or a 52.5 52.5 52.2 43,7 50.0
_Religion* b 36.5 b1 72.2 14.9 8.1
Retribution* a 48.7# 48.7 28. 4 14.5 - 19.2

b 50.1 8.8 75.6 9.6 5.9
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Entries in rows "a" are the percentage of respondents wno first cnhose
tnis punisnment type as the most severe punisnment, and then said tne
corresponding purpose was "very important® (e.g. 83.7 percent of

the respondents wno cnose "prison" as the most severe punisnment

type for an offense, then said special deterrence was a "very
important" purpose of punishment for that offense).

Rows "b" contain the distribution of most severe punishment types
cnosen by re2spondents wno indicated that the corresponding

purpose was "very important® (e.g. 72.3 percent of respondents

wno said special deterrence was a "very important" punisnkment purpose
for a particular offense chose "prison" as the most severe

punisnment for tnat offense.

¥Cni-Square over all offenses is significant at .01 level,

#Cni-Square over capital offenses only is significant at .01 level. .



Table 19.

Purposes of Punishment by Prison Sentence Length

------ Importance of Purpos@emwem—e--
Very Somewnat Not At All
Purpose Important Important Important

Retribution* 181.6 101.3 124.6
Incapacitation®* 151.9 49.2 163.9
Morality or Religion% 149, 7 118.6 124,8
General Deterrence* 149.,1 101.7 9i. 4
Desert® 147.8 96.9 102.4
Boundary Setting¥ 145.0 86.6 117.3
Speciel Deterrence# 132.3 : 87.1 224.5
Renabilitation* 115.9 135.7 236.8
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Hote: tntries are mean sentence lengtnhs in montns according
to tne importance attributed to eacnh purpose of
punisnment.

*Indicates F-ratio between groups is significant at .01 level.



Table 20.
Purpose of Punishment, by Respondent Charactéristics

Percent of Respondents Who Said the Purpose Was "Very Important®

Respondent Special Boundary Rehabil- General Incapaci- Retri-
Characteristic Deterrence Setting itation Desert Deterrence tation Morality bution
Age 18-24 78.17 67.1% 72.3* 69.5*% 6. u* 56.4% 39.u% 28.1*
25-314 79.1 74.8 76.7 64.8 64.5 54,6 hz2.17 25.1

35-44 80.8 78.9 71.0 61.8 65.3 59.7 yz2.4 21.1

45-519 80.4 81.3 77.3 73.7 69.1 62.4 49.0 25.2

55-61 82.1 81.5 73.6 T4.6 75.6 66.0 61.8 23.5

65-TU 82.14 86.5 66.8 80.8 80.2 69.7 60.8 27.2

75+ 78.2 78.2 73.1 85.3 78.3 63.1 59.4 33.9

Sex Male 75.8% 77.3 64.9% 68.5F% 63.4* 59.0 4o.5* 24 .4
Female gu.6 79.5 80.4 73.2 75.9 63.3 57.4 26.1
Race White 79.5 78.2 72.8 69.5% 67.5% 60.14 y7.1% 24 1®
Black 85.5 £1.5 75 .1 80.1 83.9 67.3 63.5 31.5

Hispanic 90.6 2.5 h. Y 82.1 78.2 71.3 60.0 26.4

Asian 82.0 §8.0 67.8 56.7 58.4 37.4 1.4 30.5

Other 80.0 80.14 76.9 70.0 86.5 60.3 53.0 42.8
Education Elementary 82.6*% 90.5¢% 58.7*% 61.0% 76.6% 78.5% 53.3% 22.5*%
Junior High 93.6 87.0 63.4 86.8 9u.7 73.2 61.1 36.7

Some lligh School 85.3 80.6 77.9 81.14 81.38 65.9 59.2 34.6

High Schecol Grad 83.0 79. 14 75.9 75.3 73.7 64.8 50.7 28.7

Some College 75.4 76.0 76.1 67.0 61.6 55.3 45,7 17.7

College Grad 71.8 70.3 69.9 57.1 54.0 46.1 37.0 15.6
Post-Graduate 65.3 66.7 Th, Y 50.8 36.9 42.8 36.8 12.8

Family. Under $6.,000 B6.6*% 8B1.5% 79.3% T4.3% 88.8¢% 75.0*% 64.9*% 30.5¢%
Income $6,000-13,000 83.0 78.3 69.8 B1.4 3.7 60.8 50.5 29.9
$13,000-19, 000 80.0 80.8 76.6 TH.5 75.2 63.6 53.9 27.9
$19,000-29,000 81.8 7.5 67.2 64.5 67.4 55.5 4y, 3 20.0
$29,000-48,000 81.2 78.0 80.2 70.6 63.6 59.1 45.1 20,7
$48,000-~75,000 4.5 7H.8 75.8 65.6 57.1 54.8 38.0 22.2

Over $75,000 71.3 73.3 4.3 55.1 55.3 63.4 §2.1 17.7
Region Northeast 82.5 76, 4% 76. 1 70.9% 70.2 59. 4 hg.2* 26.0"%
Midwest 79.3 75.5 ™o 72.3 70.1 61.3 50.0 22,8

South 80.5 82.3 72.3 72.1 70.2 62.2 52.14 27.9

West 8o0.2 77.14 70.2 66.5 69.2 61.14 43,3 23.5
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*Indi%es the Chi-Square is significant at the .01 level.




Dimension

Table 21,

Multiple Regression Analysis of Sentence lengthn
Witn Offense, Offender, Victim,

Level

Unstandardized
Regression
Coefficient

Standard
Error

of b

and Respondent Characteristics

Standardized
Regression
Coefficient

beta
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Log of Seriousness Score

Property
Tneft
and
Damage
Cffences

Burglary
Offenses

Robbery
Dffenses

Assauit
Offenses

Forcible
Rape
Offenses

Drunk
Driving
Offenses

Drug
Offenses

Offender's
Employment

History

Offender's

Mental

Condition

Arson~%$500, 000
Larceny of $10,000
Car Theft~$5,000 ~
Larceny of $1,000
Larceny of $100
Larceny of 450
Larceny of $10

Home-%$1,000
Building-$10

Gun-Deatn

Gun-Hospital-$1,000
Weapon-No Harm-$10
Tnreat-No Harm-3%$10

Assault-~Deatin
Assault-Hospital
Assault-Doctor
Assault-No Injury

Dezth
Oral Sex-No Otner In
kape~-No Otner Injury

Deatn
No Accident

Cocaine~Sold/Resale
Cocaine~Used

Blank
Unemployed
Never Had a Job
Good-Paying Job
Lives by Crime

Blank
Mentally I11

25.5161

-281.4843
-315.5855
-320.8402
-314.9739
-314.9536
-317.5762
-305.2026

-322.8909
-325.8923

~-40.1530
-295.2871
-357.2080
-370.1115

~71.7515
-362.4111
-378.4113
-345.6833

27.7096
~-238.3326
-244,7351
~326,37R4

-256.7057

Reference Category

Reference Category

N.S.
N.S.
N.S.
8.0688

Reference Category

24.7403

(Continued on Next Page)

1.4934

7.7269
7.1814
7.4630
7.1616
7.0526
7.0297
7.1054

7.4596
7.6854

8.2118
8.1934
8.3250
7.9950

10,1312
10.1396
10.0533

8.1965

g8.1033
8,1203
8.0732
7.5864
7.5682

7.5907

3.4910

0.1238

-0.3128
-0.4080
-0.3791
~-0.4086
-0.4210
~-0.4293
-0.4048

-0.3816
-0.3619

-0.0472
-0.3351
-0.3973
-0, 4441

-0.0873
-0.4205
-0.4378
~-0.3968

0.0334
-0.2609
-0.2782
-0.2830
-0.3716

~-0.2936

0.0141

0.0438



Dimension

Offender's
Use of
Drugs and
Alconol

Number of
Prior
Convictions
for Violent
Offenses

Number of
Prior
Convictions
for Property
Offenses

Number of
Previous
Prison or
Jail
Sentences

Total
Lengtn of
Prior
Prison or
Jail
Sentences

Weapon

Used in
Assault

Offender's
Age

Offender's

Table 21. (Continued)

Unstandardized

Standardirzed

Regression

Coefficient
beta

.0208
.0188
.0184

oMo Ne]

0.0304

0.0311
0.0253
0.0356
0.0195

-0.0280
-0.0202
~-0.0166

~-0.0166

0.0343

Regression Standard
Coefficient Error
Level b of b

Blank Reference Category

On Drugs 12.3987 3.7661

Crime to Buy Drugs 11.3798 3.8386

Offender Was Drunk 10.9684 3.7649
Blank Reference Category

0 N.S. -

1 N ~-7.2812 3.4326

3 N.S. -

6 N.S, -
Blank Reference Category

0 N.S. -

1 N.S. -

3 N.S. -~

6 N.S. -
Blank Reference Category

None N.S. -

1 N.S. -

3 N.S. -

6 14,5438 5.9649
Blank Reference Category

6 Montns N.S. -

1 Year N.S. -

3 Years N.S. -

5 Years N.S. -

10 Years 24.28B95 6.1627

Blank 33.6379 0.3995
Gun Reference Category

Knife 30,4011 9.9330

Fists 39. 1825 9.4896

Lead Pipe 20.8381 9.3720
Blank Reference Category

14 ~-15.5665 5.5128

18 -10.1523 4,2160

22 ~8.1590 4,0909

28 , N.S. -

32 N.S. -

45 : -8.2648 4.0804

65 ‘ N.S. -

Male 13.0753 2.4124
Female Reference Category.

Sex

3

(Continued on Next Page)



Table 21, (Continued)

Unstandardized Standardized

‘ Regression Standard Regression
Coefficient Error Coefficient

Dimension Level b of b . beta
Victim's 10 Years 01ld 55.7777 5.8058 0.0711
Age 14 Years 0ld 50.7900 6.0284 0.0722
20 Years 014 59.2313 5.7137 0.0773
30 Years 01l1d 43,0370 5.7404 0.0551
45 Years 0ld 45,9363 5.6061 0.0592
60 Years 01d 31..0686 5.7036 0.0407
75 Years 014 62.12060 5.8374 0.0774
Blank “ Reference Category -
Vietim's Male 18.9108 3.9241 0.0352
Sex Female Reference Category -
Respondent's 18-24 Reference Category -
Age None Significant -- - -
Respondent's Male N.S. - -
Sex Female Reference Category -
Respondent's Wnite -32.7383 9.2397 ~0.0711
Race lack N.S. - -
Hispanic -35.6173 13.2525 ~-0.0230
‘ Asian . N.S, - -
Otner Reference Category -
Respondent's Elementary Reference Category -
Education Junior ‘High ~-8.0892 3.7975 ~0.0193
Some Hign Schoeol ~-11.8959 3.8849 -0.0273
High Scnool Grad N.S. - -
Some College 12.2120 4,0515 0.0259
College Grad N.S. - --
Post-Graduate N.S. - -
Respondent's <$6K Reference Category -
Family $6-13K N.S. - -
Income $13-18K -13.0825 3.6486 ~0.0255
$190-209XK ~-8.6708 2.1832 -0.020¢9
$29-48K -10.1950 3.2666 -0.0238
$48-75K N.S. - -
$75K+ -15.5280 6.2608 -0.0162
Retribution Very Important 24.1065 5.4345 0.0348
Somewnat Important N.S. - -
Not At All Important Reference Category -
Incapaci- Very Important ~61.9441 5.1443 -0.1302
" tation Somewnat Important . =112.0108 7.0845 -0.1199
Q Not At All Important Reference Category -

)

(Continued on Next Page)



Dimension

Table 21.

(Continued)

Unstandardized

Standardized
Regression

Coefficient

beta
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Morality

General
Deterrence

Desert

Boundary
Setting

Specieal
Deterrence

Renabili-
tation

Very Important
Somewhat Important
Not At All Impoertant

Very Important
Somewnat Important
Not At All Important

Very Important
Somewnat Important
Not At All Important

Very Important
Somewnat Important
Not At All Important

Very Important
Somewnat Important
Not At A1l Important

Very Important
Somewnat Important
Not At All Important

Regression Standard
Coefficient Error
b of b
15.0550 5.2125
N.S.
Reference Category
30.1221 7.4378
N.S. -
Reference Category
47,5396 7.2386
37.0057 7.8705
Reference Category
27.5778 7.4995
22,2684 8.6314
Reference Category
N.SO
N.S.
Reference Category
-55.5629 5.8699
-31.1188 7.8532

Reference Category

0.1076
0.0476

0.0650
0.0237
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Constant

Multiple R
R Square .
Standard Error

357.9607

0.7944
0.6310
102.4017



Table 22,

Multiple Regression Analysis of Sentence Length
With Offense, Offender, Victim, and Respondent Characteristics
Rank Ordered by Absolute Value of Beta

Unstandardized Standardized

Regression Standard Regression

Coefficient Error Coefficient
Dimension and Level b of b beta
Rob-Tnreat-No Harm-$10 -370,1115 7.9950 ~-0.,44841
Assault-Doctor -378.4113 10.0533 -0.4378
Larceny of $50 -317.5762 7.0297 -0.4293
Larceny of $100 -314,9536 7.0526 ~-0.48210
Assault-Hospital ~362.4111 10.1396 ~-0.4205
Larceny of $1,000 -314.9739 7.1616 -0.4086
Larceny of $10,000 -315.5855 7.1814 -0.4080
Larceny of $10 -305.2026 7.1054 ~0.4048
Rob~-Weapon-No Harm-$10 -357.2080 8.3250 -0.3973
Assault-No Injury ~-345,6833 8.1965 -0.3968
Burglary-Home-$1, 000 -322.8909 7.4596 -0.3816
Car Tneft-$5,000 -320,8402 7.48630 -0,3791
Drunk Driving-No Accident ~326.3744 7.5682 -0.3716
Burglary=-Building-$%$10 -325.8923 7.6854 -0.3619
Rob-Gun-Hospital-$1,000 -295.2871 8.1934 -0.3351
Arson-$500,000 -281.4843 7.7269 -0.3128
Cocaine~S501d/Resale ~256.7057 7.5907 -0.2836
Drunk Driving-Deatn -244,7351 7.5864 -0.2830
Rape=No Otner Injury ~-238.3326 8.0732 -0.2782
Rape-0Oral Sex-No Otner In ~-221.9191 8.1203 -0.2609
Incapacitation~Very Imp. -61.9441 5.1443 -0.1302
Renebilitation~Very Impor -55.5629 5.8699 -0.1271
Log of Seriousness Score 25.5161 1.4034 0.1238
Incapacitation-Some., Imp. -112.0108 7.0845 -0.1199
Desert-Very Important . 47.5396 7.2386 0.1076
Assault-Deatn -71.7515 10.1312 -0.0873
Vietim 75 Years 01d 62.1260 5.8374 0.0774
Vietim 20 Years 014 59.2313 5.7137 0.0773
Victim 14 Years 014 59.7900C 6.028% D.0722
Vietim 10 Years 0ld 55.7777 5.8058 0.0711
Respondent Rzce-Wnite -32.7383 00,2297 -0.0711
General Deterrence~Very I 30,1221 T.4378 0.0679
Boundary Setting=Very Imp 27.5778 7.4995 0.0650
Vietim 45 Years 01ld 45,0363 5.6961 0.0592
Vietim 30 Years 01d 43,0370 5.7404 p.0551
Desert-Somewnat Important 37.0057 7.8705 0.0476
Robbery-Gun-Deathn -40.1530 8.2118 -0.04%72
Offender Mentally I11 24.7403 3.4910 0.0438
Victim 60 Years 0Old 31.0686 5.7036 0.0401
Fists Used in Assault 39.1825 9,4896 0.0356
Victim Male 18.9108 3.9241 0.0352
Retribution~Very Imp. 24,1065 5.4345 0.0348
Offender Male 13.0753 2.4124 0.0343
Rape~Deatn 27.7096 8.1033 0.0334

(Continued on Next Page)



Table 22. (Continued)

Unstandardized Standardized

Regression Standard Regression

Coefficient Error Coefficient
Dimension and Level b of b beta
Renabilitation~Some. Impo -31.1188 7.8532 ~0.0329
Weapon in Assaults Blank 33.6379 9.3995 0.0311
10 Total Years in Prison 24,2895 6.1627 0.0304
Morality-Very Imp. 15.0550 5.2125 0.0293
Offender Age 14 =15.5665 5.5128 -0.0280
Respondent Ed-Some High S -11,8959 3.8849 -0.0273
Respondent Ed-Some Colleg 12.2120 4,0515 0.0259
Respondent Income $13-~-19K -13.0825 3.6486 -0,0255
Knife Used in Assault 30.4011 9.9330 0.0253
Respondent Income $29-48K -10.1950 3.2666 ~0.0238
Boundary Setting-Some, Im 22.2684  8.6314 0.0237
Respondent Race-Hispanic -35.6173 13.2525 -0.,0230
Respondent Income $19-29K ~8.6798 2.1832 -0.0209
Offender On Drugs ‘ 12.3987 3.7661 0.0208
6 Prior Prison Sentences 14,5438 5.9649 0,0204
Offender Age 18 ~-10.1523 §,2160 ~-0.0202
Pipe Used in Assauit 20.8381 9.3720 0.0195
Respondent Ed-Junior High -8.0892 3.7975 -0.0193
Crime to Buy Drugs 11,3798 3.8386 0.0188
Offender Was Drunk 10.968% 3.7649 0.0184
1 Conv for Viol Offenses -7.2812 3.4326 -0.0171
Offender Age 22 -8.1590 5,0909 -0.0166
Offender Age 45 -8.2648 §,0804 -0.0166
Respondent Income $75K+ =15,5280 6.2608 -0.0162
Offender Lives by Crime 8.0688 3.6U466 0.0141
Constant 357.9607
Muiltiple R 0,794Y
R Square 0.6310

Standeard Error

102.4017



Proceedings of

The National Conference on Punishment for Criminal Offenses

Chapter 3

THE NATIONAL PUNISHMENT SURVEY:

COMPARISONS WITH OTHER PUNISHMENT INDICATORS

Christopher S. Dunn
Director, Research Services, The Graduate College
and
Stephen A. Cernkovich
Professor, Sociology Department
Bowling Green State University
Bowling Green, Qhio



Chapter 3--Comparisons with Other Punishment Indicators

Public opinion about punishmen®t has been used as an indicator of a
number of factors,

¢ Satisfaction or dissatisfaction with system performance in regard to

actual punishment.

e Confidence or lack of confidence in the judiciary.

¢ Consensus, consistency, or disagreement on the purposes of

punishment.

# Consensus, consistency, or disagreement on the type and length of

desired punishment.

# Consensus, consistency, or disagreement on the fit of punishment

severity to offense seriousness.

®  Whether social or personal circumstances (e.g., victimization or fear

of crime) have an effect on punishment preferences.

The body of research addressing these issues relies on three general
types of studies: (1) actual system performance data (e.g., sentence type
and length; time served; recidivism); (2) national public opinion polls; and
(3) local or regional studies incorporating public opinion, system perform-
ance data, or both. As one might surmise, no single avenue of research rely-
ing on any one of these data sources provides a satisfactory assessment of
the issues noted above.

It is therefore of interest to know how data from this comprehensive
national survey compare with findings from more limited studies. Regret-
tably, such comparis¢ns are less systematic than desired, owing to broad
variability in the purposes and methods of other studies and to limitations

of time and scope in the present study. Nevertheless, three issues can be



addressed:
e Differences between actual and preferred punishment.
e Similarities and differences in the social and personal
characteristics related to punishment preferences.

e Similarities and differences in the purposes of punishment.

Actual and Preferred Punishments

A major finding of the survey is the degree to which respondents favor
imprisonment as a punishment relative to its actual use by the criminal
justice system. Using the most recent comprehensive data on sentencing
practices and time served in 13 states, an average of 59 percent of serious
violent offenders were sentenced to prison, ranging from a low of 38 percent
to a high of 74 percent. For serious property offenders, the average
percentage sentenced to prison was 34 percent, ranging from 19 percent to 44
percent.

(Insert Table 1 about here)

In contrast, survey respondents favored imprisonment in 88 percent of
the serious violent offense scenarios and in 73 percent of the serious
property offense scenarios. The use of imprisonment was clearly preferred by
most respondents across all six respondent characteristics. The largest
difference among categories of respondents on any of 100 separate comparisons
of respondent characteristies was 12.5 percentage points. Seventy-five and
3/10ths percent of those who finished only junior high schosl favored
imprisonment compared to 62.8 percent of those with some graduate education.

In regard to time served, the mean time served for serious violent

offenses was slightly more than three years (38 months, ranging from 28



months to 50 months across the 13 states), For serious property crime the
mean time served was slightly more than 1.5 years (19 months, ranging from 10
months to 26 months across the 13 states).

{Insert Table 2 about here)

Survey respondents thought that persons imprisoned for serious violent
offenses should spend, on average, 17-18 years (or 211 months) in prison,
compared to the actual mean of slightly more than 3 years, about 550 percent
more time. Survey respondents did not make much distinction among violent
offenders based on prior record. Respondents thought that those with no
prior convictions should serve 200 months compafed to 214 months for those
with any priors.

Survey respondents thought that serious property offenders should spend
about 5 years in prison (62 months) compared to the actual average of 1.5
years, or about 320 percent more time. Prior convictions of property of-
fenders did matter to survey respondents. They thought that those serious
property offenders with no prior convictions shoqld serve about 3 years (37
months) compared to about 5 1/2 years (67 months) for those with any prior
convictions.

For individual offense categories, respondents were most different from
actual time served in regard to homicide and drug offenses--in each case
preferring sentences that were more than six times the actual time served.
The difference for drug offenses is partly an artifact of the broader composi-
tion of the actual practice drug category that‘includes offenses pertaining
to all types of drugs, whereas the survey drug offenses refer only to cocaine
possession or sale. Respondents werzs closest to actual time served for rob-

bery and burglary, preferring sentences that were only about twice as long.



Discussion

The data reported above agree with Biumstein and Cohen's Western
Pennsylvania Study. They concluded that "The sentences desired by the public
are found to be consistently more severe than sentences actually imposed,
suggesting the need for greater public awareness of current imprisonment
practices so that expectations of the determinate sentencing schedules will
be realistic and consistent with limited prison cepacity" (1982:223).

Using national data some 8-10 years after the Blumstein and Cohen study,
we find no substantial evidence to dispute the empirical conclusions about
more severe sentences. Nor do we dispute their interpretation that the
difference between actual and preferred imprisonment makes it difficult to
achieve public agreement on schedules of determinave punishment. The
persistence of the large disparities between preferred sentences and actual
time served is an interesting issue that has not been resolved in favor of
public misconception or public disagreement with policy, the two possible
explanations offered by Blumstein and Cohen. To address this issue, we must

first examine some additional comparative data.

Comparability of Aggravating and Mitigating Circumstances:

Prior Record, Employment, Age of Offender

Prior Record

In a 1977 survey conducted by LEAA (Public Image of the Courts), most of
the general public (84%) believed that prior criminal record should influence
judges' sentencing decisions in a "tougher" direction. But these data did not

(Insert Table 3 about here)



address the issue of how much tougher judges should be. The current survey,
however, permits us to quantify this public expectation. As expected, the
condition of prior conviction affects sentencing recommendations for all
offenses, The effect is considerably greater, however, for serious property
crimes (an 81l% increment) than for serious violent crimes (a 7% increment).
(Insert Table 4 about here)

Inspection of the individual offenses suggests that this disparity is mostly
a result of violent offenses eliciting formidable sentence recommendations
even in the absence of prior convictions. This pattern is not observed for
property offenses. That is, respondents are very punitive toward violent
offenders to begin with, and prior conviction adds only a relatively small
increment to the total sentence. For example, respondents favor an average
sentence of 28 years for homicide offenders with no prior record. Those
with prior convictions receive 4 additional years. While this is a moderate
absolute increase, it is relatively small given the base rate of 28 years.
The same is true for robbery and assault, though not for rape. Prior

(Insert Figure 1 and Table 4 about here)
conviction does make a significant difference in the case of rape--a 6 year
increment on a base of less than 12 years.

It is for property offenses, however, that prior conviction has its
greatest impact. For burglary the increment is 140%--an increase of 2.33
years compared to a base of only 1.67 years for burglary offenders with no
prior convictions. Similarly, the increase in recommended sentence is 4.92
years for arson, compared to an average sentence of 4.5 years for those with
no prior record (an increment of 109%). While the increments for larceny and

auto theft are not as great as those for burglary and arson, they follow the
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same pattern, and are greater than all of the increments observed for serious
violent offenses.

What differentiates all of the property offenses from the violent crimes
is relatively short sentences for property offenders with no prior record.
That is, respondents do not appear to view property crime with great alarm,
and are significantly less punitive toward property offenders as compared to
violent criminals. In all cases of offenders with no prior record, the
average sentences for each of the four property crimes (burglary, larceny,
auto theft, and arson) are shorter than those for each of the four violent
offenses (homicide, rape, robbery, and assault). However, whereas prior
record had a relatively small impact on the sentences respondents would
impose on violent offenders, it has a significant, often very large, impact
on sentencing recommendations for property offenders. This suggests that
respondents are more gelective in their response to property offenders than
they are to violent offenders. Property offenders with prior records are
viewed as deserving considerably more punishment than those with no prior
record. Prior record does not play nearly as large a discriminating role

for violent offenses.

Economic Status

The Public Image of the Courts study reveals that the general public
believes that the economic status of the offender should not influence
judges'’ sentencing decisions: 82% believed that a "well-to-do offendexr"”
should have no influence on the decision, while 85% believed that the status
of "poor offender" should have no bearing on sentencing (Table 3). Our

survey data generally support this position, although there are some notable



exceptions to the pattern. Overall, and for property and violent crimes

generally, respondents would have "unemployed" offenders serve shorter

sentences than those with "good paying jobs" or those who "live by crime”.
(Insert Table 5 about here)

However, these differences are quite small, and are not substantively meaning-

ful; a conclusion of "no influence" would be in order here as in the LEAA

study.

Examination of specific offense types reveals that general categories
such as "violent" and "property" mask some striking employment status
differences. For example, respondents would sentence robbers who make their
living by crime to over 10 years in prison, while sentencing unemployed rob-
bers to a little over 6 years, and those with good paying jobs to a little
less than 6 years. Arson offenders who lead lives of crime receive an average
sentence of over 1l years, those who are unemployed an average of less than 9
years, and those with good paying jobs a little over 6 years. A similar
pattern is observed for burglary and larceny, although the differences are
not as marked. For five offenses (homicide, rape, burglary, grand larceny,
and petty larceny) survey respondents would assign the least severe sentence
to unemployed offenders.

Although differences by employment status are relatively small for these
offenses, the data suggest that respondents may view unemployment as a
mitigating factor in the assignment of criminal punishment. On the other
hand, career crime is clearly an aggravating factor for most offenses (for 6
of the 9 offenses examined offenders who "live by crime" receive the longest

sentence) .



Age of Offender

A final comparison has to do with the influence of age of offender. The
Public Image of the Courts data revealed that 50% of all respondents reported
that an "offender under age 18" should have "no influence on judges’ senten-
cing decisions, and 33% believed such offenders should be sentenced "a little
lighter" (Table 3). Our survey data offer only partial support for this
position. . Specifically, our data show that with but one exception (robbery)
respondents believe that offenders under age 18 should receive significantly
lighter seritences than those aged 18 and older.

(Insert Table 6 about here)

For example, for violent crimes generally, offenders aged 18 and older
receive an average sentence of almost 18 years, while those under 18 average
a little over 14 years. The differences are even larger, and often striking,
for other offenses: property crimes - 5.08 years for offenders aged 18 and
older vs. 2 years for offenders under age 18; homicide - 32.8 years vs. 23
years; rape - 16.6 years vs. 7.9 years; assault - 6.7 years vs. 3.7 years;
burglary - 3.6 years vs. 1.6 years; grand larceny - 5.08 years vs. 2.17
years; auto theft 4.6 years vs. 1.5 years; and arson - 8.2 years vs. 2.6
years. Put another way, offenders under age 18 receive sentences ranging
from 72% (petty larceny) to 30% (homicide) shorter than those given to of-
fenders aged 18 and older who commit the same crime. Respondents clearly are
taking age into account as a mitigating factor when evaluating appropriate
sentence lengths,

Discussion

The data on aggravating and mitigating circumstances suggest the public,

by and large, does not disagree with past and current practice regarding



tougher sentences for those with prior records or for career criminals, and
lighter punishment for juveniles. Earlier studies did not examine the issue
of how much tougher or how much lighter, When these different circumstances
are examined in regard to length of punishment, we find no reason to change
the overall conclusions about the public’s desire for longer punishment. Yet
the public appears to make qualitative distinctions about punishment severity
consistent with both earlier opinion studies about courts and actual
punishment practice.

Blumstein and Cohen formulated the issue of disparities between public
sentence preferences and actual practice in terms of misunderstanding versus
disagreement. OQur evidence suggests that the disparity in sentence length is
a disagreement with practice rather than a misconception, since the public
tends to concur with actual practice in making sentence distinctions based on
aggravating or mitigating circumstances.

Coupled with the opinion studies that indicate that the courts are too
lenient on offenders, we suspect that the public’s preferences for much
stiffer sentences are more symbolic than firmly derived quantifications of
actual deserved time. While we have not yet conducted the more complex data
analysis of interrelationships between punishment severity and reasons for
punistiment, we can offer an initial comparison of reasons for punishment with

earlier studies.

Reasons for Punighment
Data from earlier national public opinion surveys from 1970 through 1981
indicate a sharp decline in the percent favoring rehabilitation as the main

purpose of imprisomment, from 73 percent to 49 percent. This decrease
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(Insert Tables 7 and 8 about here)
characterized all major subgroups of the population. In place of rehabilita-
tion, more people "switched" to incapacitation (protecting society from
future crimes by the offender) than to punishment. In 1981, 31 percent
favored incapacitation as the main purpose of imprisonment compared to 12
percent in 1970. 1In 1981, 17 percent favored punishment as the main purpose
of imprisonment compared to eight percent in 1970.

These data suggest that although public support for rehabilitation has
diminished, it was still, in 1981, the single most favored objective or pun-
ishment. In addition the changes from 1970 to 1981 suggest a much weaker
consensus in 1981 than in 1970 about the most appropriate objective of
imprisonment.

These facts led us to wonder whether most people had only a single
objective in giving imprisonment as a sentence. Since we were asking each
respondent about eight offense scenarios which were likely to differ, we
reasoned that we should construct separate items for each pumishment
objective, since imprisonment objectives might vary by offense or offender
circumstances. Consequently it is difficult to directly compare our data
using multiple responses with percentages from earlier years in which a
forced choice response mode was used.

When we examine both comparable objectives of imprisonment (namely,
punishment, rehabilitation, incapacitation) as well as a broader range of
objectives, we find that our suspicion about preference for multiple
objectives is confirmed,. Five of the eight reasons for punishment were
thought to be "very important" by about 70 percent or more of the respon-

dents. Furthermore, when we limit analysis to those respondents giving a
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sentence of imprisomment, we find strong support for three different orienta-
tions. Support was found for one punitive orientation, namely desert ("to
give the offender what he/she deserves") but not for a more severe
formulation namely, retribution ("to get even with the offender by making him
suffer for what he/she has done"). Seventy-eight percent of the respondents
sentencing an offender to jail or prison thought that desert was a "very
important” reason in their decision compared to only 30 percent who thought
that retribution was a "very important" reason. We also find comparable
support for rehabilitation, where 72 percent of those giving a jail or prison
sentence thought rehabilitation was a "very important" reason or purpose.
That was also true for incapacitation, where 78 percent of the respondents
giving a jail or prison sentence thought that incapacitation was a "very
important® reason for their decision.

These data suggest that our inference about the public’s increased uncer-
tainty over the goals of imprisonment based on the changes from 1970 to 1981
is accurate in 1987. Strong support is shown by people sentencing hypo-
thetical offenders to jail or prison for three very different correctional
goals., 1In fact, despite the support for these three typical correctional
goals, they are not the most strongly supported ones. For persons sentencing
offenders to jail or prison, the most strongly supported goals are boundary
setting ("making a public statement that this kind of behavior won't be
tolerated") and special deterrence ("scaring the offender so he or she will
not do it again"). In each instance, about 83 percent of the respondents
sentencing an offender to jail or prison thought that those reasons or

purposes were very important.
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Conclusion

The comparison of the National Punishment Survey data with other data
has focused on three areas. The comparison of public punishment preferences
with actual imprisonment rates and time served showed that the public desires
more severe punishment than is currently administered by the criminal justice
system. This is comparable to most, if not all, other studies whether the
issue is formulated in a very general way ("Are courts too harsh or too
lenient?") or in more detailed ways as in our study. Our national sample and
our instrumentation involving the assignment of specific penalties to
specific offense scenarios suggest that the U,S. adult population is able to
consistently apply its well-known perception that courts are too lenient to
a series of specific hypothetical case scenarios. When they do, they think
that offenders should serve time in jail or prison more often than they
actually do and that they should remain in prison much longer than they
actually do.

Whether these preferences are practical, feasible, or have any utility
for prescriptive determinations of sentences is dubious, However, that is
not the task which respondents were assigned. The sentences they gave in
response to the offense scenarios indicate an incontrovertible and persistent
preference for more severe punishment than is currently the practice. They
were not asked to think in terms of practicality, feasibility, or cost.
Those are obvious dimensions that policy makers and criminal justice
executives need to balance in creating workable and more effective sentencing
structures. The fact remains that when asked for their prescriptions in a
case specific framework independent of knowledge of actual practice, the

public wants more imprisonment for longer periods of time.
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The public also expressed the preference for more than a single reason
or purpose for punishment. We expected this to be so on the basis of previ-
ously documented declines in support for rehabilitation toward a more even
distribution among rehabilitation, incapacitation, and punishment perspec-
tives reflecting less consensus on a single purpose. We did not expect to
find the distribution of reasons or purposes that emerged in the 1987 data in
view of our findings about severity of punishment and the recent rhetoric
about retribution. Unexpectedly, the public by and large rejected the most
severe statement of punishment, namely retribution. Instead respondents
giving a sentence of jail or prison favored in about equal proportion
incapacitation and desert very strongly and rehabilitation only slightly
less strongly. But surprisingly even stronger support was voiced for sending
offenders the message that their criminal activity won’'t be tolerated (boun-
dary maintenance) and that they ought to be scared by the prospect of much
stiffer sentences from committing the crime again (special deterrence).

These findings about purposes of punishment suggest that the public
wants many things to be accomplished by the administration of justice,
although they may simultaneously be unaware of limits imposed by work loads
and costs. However, support for multiple purposes of punishment is a clear
rejection of unidimensional rhetorical responses to crime. The public has a
solid grasp of common rationales for punishment implying that improved public
education about the questions of practicality, feasibility, and cost based on

system performance data has a strong base upon which to build,



TABLE 1: COMPARISON OF BJS 13 STATE INCARCERATION RATES, [Rangel,
AND CRIME SURVEY INCARCERATION RATES, IN PERCENTAGES

BJS BESU
13 STATES* (%) syayev=: (%)

Serious Violent Crime 59 (38.3-74.5) BB.5

No Priors 76.5

Any Priors 52.7

Serious Property Crime 34 {12.3-43.8) 73 .1

No Priors 47 .6

Any Priors B1.5
Homicide * 78 [52.E-80.5)

No Priors
Any Priors

0 0 W
[GET N
H>omn

Repe . L .72 [(27.2-87.8) 84.4
(BJS dete includes other sex crimes)
No Priors . BE.3
Any Priors £€7.7
Fobbery - 72 (56.1-100) 75.8
No Priors B1.2
Any Priors B5.8
hograveted Asssult 28 [30.E~B0.7) B0.Z4
No Priors 57.4
Any Priors Be.2
Burclery &4 (28.5-81.3) ES.1
No Priors . &L,2
Any Priocrs ] 72.1
Lerceny £7 (24.8-33.7)
Petty Larceny 5£.7
No Priors 271.8
Any Priors ES.4
Grend Lerceny 73.1
Npo Priors - £3.5
Any Priors Bi.0
Auto Theft - . 41 [22.7-48.8) 72.8
No-Priors. .B
Any Priors 84,5
Arson R 40 [31.1-53.2) £1.5
No-Priors ' ’ 55.5
Any Priors £7.1
Drug Sezle/Possession 31 [(12.1-48.8) 75.2
No Priors - 8.2
Any FPriore . BO.Z2

v .- <. PR T O btee e [ . e aen . e . \3 .
* Percent of convictions thet resulted in sentences of -incarcerstion.
** Pezrcent of respondents whose most severe sentence was "jeil or prison.”



TABLE 2:

Serious Violent Crime
No Priors
Any Priors

Serious Property Crime
No Priors
Any Priors

Homicide
No Priors
Any Priors

Rape
No Priors
Any Priors

Robbery
No Priors
Any Priors

Aggravated,AssauLt
No Friors
Any Priors

Burglary
No Priors
Any Priors

Larceny

Fetty Lerceny
No Priore
Any Priors

Grand Larceny
No Priors
Any Priors

Auto Theft
No Priors
Any Priors

Arson
No Priors
Any Priors

Drug Szle/Possession
No-Priors
Any Friors

= gyrvey dets referret only

BJS
13 STATES

38 (28.3-50.5)

18 (10.3-26.1)

58 (28.5-78.6)

43 [(25,5-63.7)

38 (28,1-61.5)

26 (47.4-27.0)

n
3%

(13.8-30.5)

-
om
m
(42}
i

ny
no
~!

—

17 [11.8-24.8

24 [8.£-35.8)

17 [10.4-24.0)

BGSU
SURVEY,

211
200
214

62
37
67

378
321
382

184
138
211

E3
76
B4

B1
71
B3
43

20
45

o oW
n - o

f 2
ny

ES

«~p cocsine sale and use. '

COMPARISON OF BJS 13 STATE MEAK TIME SERVED, (Range],
AND CRIME SURVEY SENTENCES, IN MONTHS

SURVEY: ACTUAL
BATID

5.5

3.2

(O]
.
s ¥

1.9

2.5

4.1

3.2

£

B.3



Table

3. Effect of Prior Record, Economic Status of Offender,
and Age of Offender on Judges Sentencing Decisions

Public Image of the Courts (1977)%

Should Prior Criminal Record
Influence Judges’Decisions?

Should Well-to-do Offender
Influence Judges’ Decisions?

Should Poor Offender
Influence Judges’ Decisions?

Should Offender Under Age 18
Influence Judges’ Decisions?

* Source: Public Image of the Courts,
Law Enforcement Assistance Administration,

49% “Much Tougher"
35% "A Little Tougher"

82% "No Influence"

85% "No Influence"

50% “"No Influence"
33% "A little lighter"

1979.

BGSU Survey (1987) —-- Months Sentenced

All Crimes:
Violent Crimes:
Property Crimes:

All Crimes:

Overall
No Priors
Any Priors

Overall
No Priors
Any Priors
Overall

No Priors
Any Priors

Overall
Unemployed

Good Paying Job
Lives by Crime

Violent Crimes:

Overall
Unemployed

Good Paying Job
Lives by Crine

Property Crimes:

Overall
Unemployed

Good Paying Job
Lives by Crime

All Crimes:

Violent Crimes:

Property Crimes:

1977: General Publics Data.

Overall
Under 18
18 & Older

Overall
Under 18
18 & Older

Overall
Under 18
18 & Older

136
139
135

159
200

234

62
.37
67

136
132
144
144

211
209
225
231

62
61
62
70

136
138
144

211
172
213

62
24
61



Table 4: Effect of Prior Convictions on Sentences Recommended

Serious Violent Crime
Serious Property Crime
Homicide

Rape

Robbery

Aggravated Assault
Burglary

Petty Larceny

Grand Larceny

Auto Theft

Arson

Drug Sale/Possession

by Survey Respondents

% Increase in Sentence
(Prior conviction Increment/No Prior
Sentence)

7% (1.17 yrs/16.67 yrs)
81% (2.5 yrs/3.08 yrs)
15% (4.25 yrs/28.42 yrs)
52% (6 yrs/11.58 yrs)
11% (.67 yrs/6.33 yrs)
17% (1 yr/5.92 yrs)

140% (2.33 yrs/1.67 yrs)
26% (.67 yrs/2.58 yrs)
55% [1.92 yrs/3.5 yrs)
59% {1.83 yrs/3.08 yrs)
109% (4.92 yrs/4.5 yrs)
29% (2.08 yrs/7.08 yrs)
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SENTENCE LENGTH ADDED BY PRIOR CONVICTIONS
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Table 5: Effect of Employment Status on Sentence Length (in months),
by Offense Type

Homicide
Overall
Unemployed
Good Paying Job
Lives by Crime

Aggravated Assault
Overall
Unemployed
Good Paying Job
Lives by Crime

Burglary
Overall
Unemployed
Good Paying Job
Lives by Crime

Petty Larceny
Overall
Unemployed
Good Paying Job
Lives by Crime

Arson
Overall
Unemployed
Good Paying Job
Lives by Crime

379
374
385
405

100
104

76
135

Rape
Overall
Unemployed
Good Paying Job
Lives by Crime

Robbery
Overall
Unemployed
Good Paying Job
Lives by Crime

Grand Larceny
Overall
Unemployed
Good Paying Job
Lives by Crime

Auto Theft
Overall
Unemployed
Good Paying Job
Lives by Crime

194
185
217
208



Table 6: Effect of Age of Offender on Sentence Length (in months)
’ by Offense Type

% Decrease in Sentence Due to
Offender Under 18

Homicide
Overall 379 30%
Under 18 276
18 & Older 394

Rape «
Overall 194 52%
Under 18 95
18 & Older 199

Aggravated Assault

Overall 81* 46%
Under 18 44
18 & Older 81

Robbery
Overall 83 --
Under 18 82

18 & Older 82

Burglary
Overall 43* 56%
Under 18 19

18 & Older 43

Grand Larceny
Overall 62* 57%
Under 18 26
18 & Older 61

Petty Larceny

Overall 39* 712%
Under 18 11
18 & Over 39

Auto Theft
Overall 55* 67%
Under 18 18
18 & Older 55

Arson
Overall 100* 68%
Under 18 31

18 & Older 98

0' *  Overall means are equal to or greater than 60th age- spec1f1c means because
vignettes in which age of offender was not specified are included in the
computation of the overall mean.



TABLE 7

Main Emphasis (1870, 1881) or ™ery Importsnt™ [18B7) Reason for
Imprisonment, 1870, 1981, 1887

(c)

1887
. Jail or Other

Reason 1870 1987 Erison Sentence Sentence
Punishment 8 17 .

Retribution 30 18

Desert 78 58
Rehabilitation 73 49 72 75
Incapacitation 12 31 78 10

{"Protect society from
future crimes")

gz (@) g7 (bJ

(el 7% not sure.
(b} 2% not sure.
(c) Percent responding "very important."

{d} Source: 1870 & 1281 dats from Spurcebopk of Crimipal Justice Ststistics
1983, Figure 2.14, p. 261.



TABLE 8

Main Emphasis of Imprisonment by Respondent Characteristics, 1970, 1931(a]
— 1870 oo 881
Respondent
Charagteristics Bunishment RBehabilitation Incapecitation  Punishment Behabilifation Incepacitation
Sex .
Male 8 74 1 18 50 30
Female 10 72 13 16 48 33
Race
White 8 75 12 17 49 31
Black 10 64 9 19 50 29 ’
Age
16-20 6 75 1 na na na
21--29 4 81 11 12 54 33
30-49 7 79 9 19 51 27
50 and older 12 63 15 19 44 33
Education
8th grade or less 158 57 11 24 39 32
High School B: 73 13 20 47 30
College 6 80 10 13 53 32
Income
1970 categories
Under 5,000 11 66 12
5,000 to 9,999 B 72 13
10,000 6 80 1
1981 categories
7,500 or less 19 47 a1
7,501 to 15,000 ’ 20 52 26
15,801 to 25,000 - 16 48 35
25,001 and over 15 50 32
Region
East 9 72 14 17 53 28
Midwest 8 76 11 13 51 a2
South 11 70 10 20 48 29
West B . 75 13 18 41 38

[a‘)urce: P'ﬂwmi@«w,, Tahle 2.68, p. 262. 0



Percent Responding "Very Important® Besson for
Imprisonment by Respondent Characteristics, 1887

Respondent

Punishment

TABLE 9

Characteristics  Betribution Desert

Sex
Male
Femsle

Race
White
Nonwhite

Age

18-24
25-34
35-44
45-54
55-64
B5-74
75+

Education
Not HS grad
HS grad
College

Income

Under 56,000
6,000 to 13,000
13,000 to 19,000
18,000 to 28,000
29,000 to 48,000
48,000 to 75,000
pver 75,000

Region
Northeast
Mjidwest
South -
West

28
30

28
34

35
31
26
31
27
28
30

37
33
20

36
30
32
25
25
24
25

30
26
33
28

78
77

77
B4

78
73
70
78
B1
88
85

B7
81
66

78
89
78
78
75
72
61

76
78
78
78

Rehabilitation

Incapacitation

66
BO

73
73

71
76
74
78
71
71
75

73
75
71

B4
70
77
68
78
72
71

75
72
72
76

B
ok

80

77
B3

71
71
75
81
83
BB
83

BB
78
B8

80
80
B2
70
74
75
77

78
75
78
B1
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Justice cannot turn its back on popular opinion. Precisely how much weight
sentencers should attach to the views of the public is a matter for debate: but public
confidence is clearly one of the constituents of an effective system of justice. Itis
one thing to assert the need for public confidence. of course. and quite another to
assess whether the sysiem actually commands this confidence. In Britain. it is
probably fair to say that practitioners and politicians alike are pessimistic. and
assume widespread public dissatisfactign with the perceived leniency of the courts.

The sources o1 this pessimism include:

TR

“ general support for capital punishment:

N

* polls showing scepticism about the courts on other scores:
media coverage of unusually lenient sentences: and

* in the case of politicians. their constituency postbags.

A number of academic surveys carried out in the 80°s have similarly found some public
dissatisfaction - but they have also come up with findings which contradict or qualify
the image of a public which is uniformly in favour of tougher sentences. Indeed some
surveys suggest a considerable congruence between opinion and sentencing practice. In
the first part of this paper. I shall set out some findings from two surveys: the

second sweep of the 1984 British Crime Survey (BCS) and a smaller survey conducted a
vear later. referred to here as the "Walker/Hough™ survey, The second part of the
paper examines some of the factors which seem to be associated with punitive and

lenient attitudes in Britain. drawing exclusively on the latter survey (1).

Assessing attitudes to sentencing

There can be little doubt that in Britain - as in the United States and Canada - those

I. In this paper 1 have used “punitiveness’ as a shorthand to refer to a preference
for severe sentences - whether for retributive. vindictive. deterrent or incapacitative
reasons.
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survey questions which ask about the adequacy of the sentencing process at a general
level tap widespread dissatisfaction. For a start. there is a clear majority in

favour of the reintroduction of capital punishment. For example. a recent poll

reported 73 % in favour. rising to 80 % for terrorist offences and 83 % for child murder
(Evening Standard. 6 October 1987) . And in a survey carried out by the

Association of Market Research Organisations. 83 % agreed that “sentences given by the
courts are frequently not heavy enough.:: only 21 % thought that "the courts usually get
the length of sentence right’: 88 % thought that there was unwarranted disparity between
sentences (AMSO. 1986). Gallup (1982) report 67% of their sample thinking that court
sentences were t00 short: in the same survey. 60% of people wanted the "cat’

reintroduced.

It would be a mistake. however. to take these findings at their face value. Four

points must qualify them. In asking whether sentences are adequate. surveyors are

rarely explicit about the criteria against which adequacy is to be judged. We do not

know whether respondents understand questions such as AMSQO’s and Gallup's in terms of
deterrence ("Are sentences tough enough ro keep crime in check?) or in terms of
commensurability ("Are sentences tough enough ro fir the crime?’). -Nevertheless.

the distinction is an important one: policy-makers may want to attach rather different
weight to views about the deterrent effectiveness of sentencing on the one hand. and

about its equity or fairness on the other.

Secondly. the questions often focus - either explicitly or implicitly - on those more
serious crimes which can be expected to attract a prison sentence at the least.
Respondents are not asked to consider whether the right balance is struck between
custodial and non-custodial sentences for those less serious crimes which constitute
the bulk of court business. Thirdly - a related point - though different respondents
will probably think of different sorts of crime when they are asked whether ‘in

general” sentences are tough enough. evidence from Canada suggests that most people
answer with stereotypes of violent and dangerous criminals in mind (see Brillon. 1984.

in press: Doob and Roberts. 1983. in press). The reasons for this are probably
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tweiold. On the one hand. people both overestimate the proportion of crimes which
involve violence (see Walker and Hough. in press. Chapter 11); and on the other. they

may not regard cases of theft and vandalism as ‘real” crimes.

Certainly. if respondents are asked not about sentencing in general. but sentencing for
specific categores of crime. marked differences emerge. We did this in a recent survey
(Walker and Hough. in press. Chapter-10) and as Table | shows. we found overwhelming
dissatisfaction with sentences for rape and robbery (2): there was less - but still
considerable - dissatisfaction in relation to burglary: and for shoplifting. a minority

of 17% felt that sentences were {00 soft. two-thirds saying that sentences were about

right or too tough.

[Table | about here]

Finally. and crucially. responses to such questions depend on the accuracy of
respondents’ knowledge about crime and sentencing. People who overestimate the
lenience of courts are very likely to find them too soft - and the small minority
overestimating the severity of courts is likely to find them too tough. In the
Walker/Hough survey. we asked what proportion of convicted adult offenders are sent to
prison: we selected two categories of crime for which the correct answer is a half -
burglary and causing death by reckless driving. The majority underestimated the
percentage of burglars who are sent to prison: two-thirds thought put the figure at a
third. And for causing death by reckless driving. three-quarters of our respondents

put the frac;tion at a third or less: and most of the three-quarters said "very few".

What is interesting is not their ignorance. since only those who know their way around

2. Unfortunately. fieldwork coincided with considerable media attention to rape. Two
days before ﬁe?d\ 'ork began. the Lord Chief Justice issued guidelines for the tougher
sentencing of rapists. which received considerable publicity.” While the interviews
were in progress. several sexual attacks achieved notoriety. A vicar’s daughter was
raped and her family beaten up in their home. A man charged with the sexual murder of
Leonie Damley was acquitted but_ sentenced to life imprisonment for other serious
sexual offences. Towards the end of the interview period. statistics were published
showing marked increases in the countrywide incidence of rape. and especially in
London. These events could not have failed to sensitise respondents to the issue.
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Table 1: Views on the adequacy of court sentences for selected crimes

RAPE MUGGING  BURGLARY  SHOPLIFTING

o\®
oo
[

%

Too soft 90 87 54 17

About right 6 7 34 50
Too tough 1 1 1 15
No opinion either way 2 3 7 12
Dont know 1 2 4 6

100 100 100 100

Weighted data, unweighted n = 1200

Question: '...can you tell me using one of the phrases from this card what
you think of the sentences that courts generally give for [crime]?’




the supplementary volumes of Criminal Statistics are in a posi.‘on to know the

right answers. More to the point is the fact that most respondents underestimated. and
few underestimated. the courts™ use of imprisonment. Little surprise. therefore. that
over half of respondents in Table | thought that sentencers were too soft on burglars.
We do not know the extent to which this bias in people’s ignorance stretches across

other crime types.

Ignorance about the proportion imprisoned must be balanced against people’s uncertainty
about the process by which prison sentences are discounted. Most respondents seemed
well-informed about the principle of remission - whether or not they knew the term

itself: 41 per cent knew that time served was reduced by a third. subject to good
behaviour. and another 30 per cent gave only slight underestimates. In contrast.
however. was respondents” ignorance about parole. Fully 42 per cent did not think that

a prisoner given a six vear sentence could be released before serving four vears; 23

per cent ‘didn’t know™: and only 11 per cent gave roughly correct answers.

Refining measures of punitiveness

These points underscore the need for considerable specificity in éliciling respondents’

views on sentences - not just asking about “crime’. or even about broad crime

categories. but providing the respondent with ample. concrete detail about particular

cases. Survey research has gone down three paths in trying to get a firmer grasp on

views about the adequacy of sentencing. each with its own strengths and weaknesses:
* studies which offer respondents vignettes of specific cases. and ask them

to choose a suitable sentence - which can then be compared with actua!
practice:

* those which present vignettes of specific cases. including the sentences
handed down by the court. and ask tor reactions to the sentence: and

}’: studies which ask victims what penalty they think “their’ offender should
ave.

Examples of each of these approaches will be presented in tum. The first is drawn
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from the British Crime Survey. where a nationally representative sample was asked to
‘pass sentence’ in several hypothetical cases. The second example is drawn from a
smaller. subsequent survey. which set out to measure people’s tolerance for sentences
of differing severity. And the third is again drawn from the British Crime Survey.
where victims located by the survey were asked to select a sentence suitable for

‘their” offender. In all three examples. questions were asked about specific offences.
in which a degree of detail was available about the offence and offender. In the first
two. where vignettes were used. the amount of information was necessarily limited: in
the third. where victims™ views were solicited. respondents obviously had a great deal

of detail about the offence. but often had little or no information about the offender.

Gening respondents to pass sentence': - findings from the BCS

This approach was used in the second BCS. which asked people to "pass sentence’ in a
number of hvpothetical cases (see Hough and Moxon. 1985. for a fuller discussion).
Respondents were asked about a variety of offences committed by people of different
ages. Answers for 25-vear-old male offenders have been compared to actual court

practice in Tahle 2.

[ Table 2 about here]

There are limitations to such comparison. The decisions of the sample of ‘lay
sentencers’ is made on a handful of cases. which provide basic information about the
offender but no detail beyond offence category about the crimes themselves. The court
statistics. on the other hand. represent sevtencers” decisions in several thousand very
different cases. Some of the variation between cases wiil stem from differences
between sesitencers - from sentencing disparity. in other words: but most wili stem from
variations in severity of offence. Comparison is further complicated as statistics of
court sentences cannot readily be broken down by criminal history in addition to
offence category and offender age and sex. (The court figures in Table 2 thus include

[y

first offenders.)



Where Table 2 shows. for example. that 62 % of respondents would like to see burglars
sent to prison. this is not equivalent to a popular wish to see 62 % of burglars
imprisoned: rather. it means that this proportion of the sample would like to see

imprisonment as the usual sentence for burglary.

Bearing in mind. therefore. that the comparisons in Table 2 are suggestive more than
conclusive. there does appear to be a fair degree of congruence between the courts and
the public in terms of the use of imprisonment. The vast. majority of people would like
to imprison 25 ear old robbers with previous convictions: and the vast majority of
such offenders are sent to prison. The majority would not like to see offenders of

this age imprisoned for shoplifting. car theft or use of cannabis. and indeed. in most

of these cases. the offender stavs out of prison.

Overall. there may be a fair match between opinion and practice about category of
sentence: where prison sentences are advocated. however, respondents generally seem

to favour longer sentences than are typically meted out.

In weighing up these findings. it should be remembered that respondents are being asked
to perform a somewhat anificial task. Though few will have thought about sentencing

in any depth. theyv are asked to select sentences quickly and at short notice. Many of

the respondents are deeply uninformed about the nature of available sentences.

including their social and financia! costs. As is discussed below. people’s “off the

cuff” reactions may well differ from more considered and informed views.

Reacting 1o specified sentences: a studv of public tolerance

Several studies have asked respondents not to select a sentence themselves but to rate
sentences contained in vignettes - see Walker and Marsh (1984). Rossi ef al..

(1985). Doob and Roberts (1983. in press) and Walker and Hough (in press. Chapters 10
and 11). The value of this approach lies in the fact that respondents are at least

doing something which has its analogue in everyday life. People rarely impose formal
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Table 2
Sentences for 25-year-old offenders: preferences of BCS respondents
compared to court practice for selected offences.

Rebb-—- Burg- Shop- Car Drugs
ery lary lifting theft
BCS RESPONDENTS'’ PREFERENCES
(OFFENDER AGED 25 WITH
PREVIOUS CONVICTIONS)
% % % % %
Prison 85 62 12 23 15
Discharge/caution 1 1 16 10 23
Community service 5 10 18 17 7
Other disposal 10 27 54 50 55
‘ TOTAL 100 100 100 100 100

COURT PRACTICE FOR OFFENDERS AGED
25 (INCLUDING FIRST OFFENDERS)

3 3 3 3 3
Prison 92 61 10 31 11
Discharge/
police caution 1 2 11 6 11
Community service 1 8 5 11 2
Other disposal 6 29 74 52 76
TOTAL 100 100 100 100 100

Notes:

1. Court figures, relating to both Magistrates’ and Crown Courts in 1983,
provided by Home Office Statistical Department; the 'drugs’ column incudes
offences other than possession of cannabis.

2. Weighted data; unweighted n = 3270. Source: 1984 BCS.



punishments on others. but they do routinely hear and read about court sentences. and

routinely assess whether these sentences seem reasonable.

In the Walker/Hecugh survey. which developed earlier work of Walker and Marsh. we
presented respondents with what purported to be newpaper clippings of recent court
cases. carefully faked to be as realistic as possible. The design of this part of the
survey was based on the assumption thai it is both more useful and more practicable to
ascertain the limits of the public's tolerance for severity or leniency in

sentencing than to find out exactly what the public wants. and “fine-tune” sentencing
policy accordingly. So we purposely presented respondents with examples of sentences
which. though not infrequently passed by sentencers. were clearly more lenient or

severe than the modal sentence.

Each respondent was shown six “clippings’. reporting cases of rape. robbery. burglary.
shoplifting. joyriding and vandalism. We svstematically varied the sentences in these
cuttings for four sub-samples (3): the stories presented to one sub-sample are shown in

Figure |.

[Figure | about here]

It can be seen from Figure | that our offenders were all male. all in their early- or
mid-twenties and all had previous convictions. Each story was presented to one or
other of the sub-samples with a sentence which was. by the courts’ standards. very
severe. mildly severe. or lenient in one of two ways. The severe sentences were all
custodial - tailored to be slightly or considerably tougher than the "going rate” for
that offence. One set of lenient sentences consisted of 2 years™ probation -

regardiess of crime type: the other set consisted of a years” prison for the rape and

3. As a methodological exercise. we included a fifth sub—samgle: which replicated the
first sub-sample except that the vignettes were presented b?: the interviewer verbally.
Unfortunately our care in fabricating the cuttings seems to have been misplaced: the
first and fifth sub-samples showed almost identical patterns of response (see Walker
and Hough. in press. Chapter 10).

-7-



Figure 1: the 'newspaper cuttings’ presented to respondents

Tattoo gives
rapist away

A GIRL'S NAME tattooed on
his hand identified Evan
Pritchard (25) as the man who
raped a young  housewife at
knife-point in the garden of her
house as she was returning from
shopping.

Pritchard, who had a previous
conviction for attempted rape,
was put on probation (or 2 years
at the Crown Court yesterday.

Traffic
Warden
catches
phone
vandal

A TRAFFIC WARDEN waiting
1o use a phone box saw Nicholas
Thompson (22) smashing the
receiver inside.

Thompsen, with a previous
conviction for criminal damage.
was ordered to pay £263
compensation,

Bag-
Snatcher
breaks
Woman’s
arm

A woman's arm was fractured in
two places when she was
knocked down and robbed of
her handbag in a well.it
car-park ai{ Sainsbury's
Supermarket,

Clive Skelton (26), with a
previous conviction for
attempted robbery, was sent to
prison for 4 yvears at the Crown
Court today.

SHOPLIFTER
QUEUED ALL
NIGHT FOR
SALE

SO KEEN was Peter Simpson
(26) 10 get an overcoat at
Lewis' sale that he was at the
head of an all-night queue.
Store_detectives xols the coun
that in the confusion of the
openmg minutes he was seen
Lo put the coat on and walk out
while the end of the queue was
stll pouring in.

Simpson, who had a
previous conviction for
shoplifting, was sent to prison
for 6 months at Manfebone
Court yesterday. :

JOY-RIDER
RAN OUT OF
PETROL

Though he knew how 1o start

a Metro without the ignition
key, Barry Wright (23) sid not

notice that the one he had

‘borrowed’ to get him home

was almost out of petrol. The
olice found him stranded at
am near Wicken.

The magistrates were told
that this was Wright's second
offence of taking a car without
the owner's consent, and sent
him 1o prison for 6 months.

Burglar heard
n attic

Ray Fairbrother (22) had
reached the attic of the house he
was burgling when the owner
returned unexpectedly.

Hearing noises overhead she
telephoned the police, who
were wajting for him at the foot
of the stairs.

Fairbrother, who was
convicted of another burglary
two vears ago, was ordered 1o
do 40 hours’ community service
by the Crown Court last week.

Note: the cuttings shown here are those presented to one of the
sub-samples. The versions presented to the others differed only

in respect of the sentences. See Table 3 and the text.



the robbery. a community service order for the burglary and fines for shoplifting and '

joyriding. Table 3 presents the results of this part of our survey
[Table 3 about here]

It is clear from Table 3 that the lenient-sentences attracted far less support overall

than the tough ones: equally clearly. there are considerable variation between crimes.
People were least tolerant of lenient sentences for rape: both probation and the

vear's prison sentence were regarded as ‘'much too soft’ by over 80 % of respondents. As
mentioned earlier. fieldwork for the survey unfortunately coincided with an unusual
amount of media attention to sexual offences. and the majority of respondents must have

been aware of the public furore about lenient treatment of rapists.

The only other lenient sentence where a majority voted ‘much too soft™ was probation ‘
for the bag-snatcher. though the burglar sentenced to community service also stretched

respondents” tolerance. It is interesting to note that fewer respondents found the

community service order acceptable (20 %) than probation (31 %). even though the former

is intended to be a substitute for a prison sentence. Lenient sentences for the other

three crimes - shoplifting. joy-riding and vandalism - attracted much less criticism.

As for the heavy sentences. these all secured majority support. Since the fieldwork
was carried out. the Lord Chief Justice's guidelines for rape sentences has taken
effect. and the clipping which we intended to be a fairly severe sentence for rape - 6
years - now reflects the ‘going rate”. 55% saw this as “about right” . but virtually
everyone else thought it too soft. 9 vears for the rapist was not tough enough for 33%
of respondents. Varying minorities saw the severer sentences as too tough. rising to

28 % for the bagsnatcher who received 6 years.



TABLE 3 Respondents! ratings of the varied sentences in the newspaper cuttings

Respondents! choices l{.‘\l’I.ST SHOP-LIFTER BURGLAR BAG-SNATCHER JOY~RIDER PHONE VANDAL
probation probation probation probation probation probation

‘imuch too tough! 2 % 14 - - - Y %

'a little too tough! - 8 i 1 % 5 % 1% 4 %

tabout right! 4 % 55 ¢ 31 10 % 50 %o 35 G

‘a little too soft! 6 % 28 % 31 % 22 4% 27 ¥ 38 %

‘wineh too soft! 89 (o 9 ¢ 37 ‘e 68 & 22 % 23 %
prison, 1 yr. fine, £50 com. ser, 40hrs, prison, 1 yr. fine, £75 compens,, £263

‘much too tough! 1 % - - 1% % 1 %

‘a little too tough! - 1 % Lot 1 % 15 2 %

tabout right! 4% 61 % 20 % 34 % 41 4 57 ‘.

‘a little too soft! 12 % 26 % 35 % 33 % 33 % 25 %

‘much too soft' 83 % 12 % 45 % 31 % 24 % 15 S%
prison, 6 yrs. prison,3:mthus prison,2 yrs. prison,4 yrs, prison,3 mth. prison, 3 mth,

'much too tough!' - 5 % 2 % 2 % - 2 %

‘a little too tough' EIR2 13 & 16 % 14 % 7 % 10 %

tabout right! DS fa 56 w 70 % 74 ‘o 57 % 53 %

'a little toc soft! 6 ‘o 15 4% ~ 9 & 6 % 27 .5 17 %

"much too soft! sl . 29 e 11 & 3w 4 % 10 % 18 &
prison, 9 yrs. prison,6 mth. prison,3 yrs., prison,6 yrs. prison,6mth, prison,6 mth.

‘much too tough! 4% 6 % 3 % 9: % 2 % 2 %

'a little too tough' 4 fo 17 % . 17 % 29 & 11 % 7 %

'about —right! 63 %o 64 % rAY 54 % 71 % 5%

'a little too soft! 17 & 7 % "5 ¢ 4 % 11°.50° 19 <

much roo sofel L.l 2. a 4.5 Lo 16 o

Weighted Ns 1001 991 985 996 996 988

fuestion: 'Do you think the sentence given (in the newspaper story) was too tough, too soft or about right ?°
(1f theirespondent said ®too tough' or 'too soft' he or she was asked 'ls that much too (tough) or
a little too (tough) ?)




Cne of the most interesting things to emerge is the extent to which. for the less

serious crimes at least. respondents were prepared 10 acquiesce to sentences of very
different severity. When compensation was specified. for example. as the sentence for
vandalism. 57 % thought this "about right': but so did 57% of the sub-sample where the
sentence was six months imprisonment. Similarly. 55% thought probation was ‘about
right” for the shoplifter. and 50% for the joy-rider. when told that this was the
sentence: when 3 months imprisonment was substituted. 56 % thought this "about right”
for the shoplifter and 57% for the _io_\-'-rfder. In other words. both sentences which
were both more lenient and those which were more punitive than usual achieved at least

50% support for examples of less serious crimes against property.

As already mentioned. the value of getting people to react (o sentences. rather than
choose sentences. is that it approximates to the circumstances in which people learn of
court sentences in real life. The amount of information relaved in this way is. of
course. limited. and we would argue that if the aim of a survey is to guage public
confidence in sentencing. it would be misleading to depart from this procedure. But
this leaves open the question whether dissatisfaction with particular cases is a

function preciselv of selective or partial reporting. Canadian reseatch by Doob and
Roberts (1983. in press) has examined the effect of providing respondents with much
more detail about the case. In one set of experiments. they asked one sub-sample of
respondents to rate sentences on the basis of (real) newspaper reports: another
sub-sample made their judgements on the basis of information about the case which was
available to the sentencer. In the latter condition. ratings were consistently more

favourable. One can only speculate whether the same would hold true for this country.

Victims " views

Victims of crime comprise an important subgroup of the general public. Some have
argued that the courts should place greater emphasis on redressing the harm done to
victims. and that sentencers should thus attach special weight to their views: and in
North America at least. it is becoming increasingly common fOl“COLH'tS to give victims

an opportunity to state their preferences before sentence is passed. On the other
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hand. one of the purposes of justice is (o stand between offenders and the capricious

vengeance of their victims.

A few studies have examined victims® attitudes to sentencing of their offender (eg
Shapland. 1981; Maguire. 1982): and the British Crime Survey (4) also asked victims
what they thought should happen to their offender. Rather surprisingly. the message to
emerge both from these studies is that the first-hand experience of crime as a victim
does not in gencral fuel a desire for heavy sentences. Findings are presented in Table
4 from the BCS for two fairly homogeneous offence types - residential burglary

involving loss. and theft of cars.

[ Table 4 about here]

Unlike the judgements expressed in Tables 2 and 3. victims™ views were based on a full
knowledge of the specific offence: but in many cases. they would have had no
information about the offender. Because of this. it is difficult to say how closely

their preferences are in line with practice. As benchmarks. however. some 45% of
convicred i7-vear-old burglars are given custodial sentences. and 61 % of 25-vear-olds

are imprisoned: the figures for car thieves are 22% and 31 % respectively.

Against these figures. Table 4 provides - at least for these crime types - no support

for the view that the courts are too soft for victims’ liking. There is no substantiai
mismatch in terms of severity of sentence. The exceptions. as in the previous section.
are in victims® preparedness to see offenders warned - either by the courts or the
police. and in their enthusiasm for reparation. The ‘compensation” category in Table 4
refers to victims who wanted reparation from the offender and nothing else: a further
third of victims of both burglary and car theft wanted compensation and some other

punishment. There seems to be a clear desire amongst victims that offenders should
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Table 4

Penalties specified by victims of burglary and car theft

Burglaries Car thefts
% %
Year + in prison 19 ) 8 )
33 17
Up to 1 yr in prison 14 ) S )
Fine 13 20
Community service 15 25
Probation, susp. sentence 17 14
Just compensation 7 4
Discharge or caution 10 12
Other/DK/Depends 5 9 ‘
Notes:

1. Percentages do not total 100% because cf rounding.

2. Weighted data; unweighted n

Source: 1984 BCS.

260 (burglaries), 170 (car thefts).




make some redress for the harm they have caused.

Table 4 include crimes unreported to the police (12 % of burglaries involving loss and

I % of car thefts went unreported). When these are excluded from analysis. the picture
changes little: for example the proportion favouring imprisonment for burglars rises
from 33% to 36%. Itis also possible that cleared-up crimes, where a decision actually

is required about punishment. may differ in severity from those which are reported (o

the police but not detected. The more that this is so. the less valid the comparison
hetween sentences preferred by BCS victims and those meted out by the courts. But even
making allowances for this sort of distortion. it seems unlikelv that a large

proportion of victims would find current sentencing practice unacceptably lenient.

One explanation for this uncxpecied finding could be that people with little experience
as victims imagine the worst: burglars always ransack and desecrate homes. muggers
inflict gratuitous violence. car thieves smash up victims™ vehicles. and so on. If

this is the case. being a victim would for most people serve to underline the more
mundane reality of most crime. Certainly. they might well adjust upwards their
estimates of the risks they run - and worry about further incidents - but they may no
longer see as appropriate the kinds of tough sentences they might have advocated
previously to deal with the offence and offender of their imagination. Being a victim
may thus exercise a moderating influence on attitudes to punishment for the majority of

victims: it seems less likelv that the same would be true of those rarer crimes which

are deeply distressing for their victims - an issue which our survey could not address.

The correlates of punitiveness

In deciding the appropriate response to calls for heavier (or more lenient) punishment.
policy makers obviously need an understanding of the factors which underlie punitive

(or lenient) attitudes. Opinions grounded in an accurate knowledge of crime and
seatencing and those hased on ignorance or misperception both need to be accommodated:
but they call for very different responses. The Walker/Hough survey enabled us to

assess the correlates of punitiveness in some detail. The measure of punitiveness used

- 11-



in this analysis is a scale (5) derived from answers to the four questions about the ‘
adequacy of sentences whose results were presented in Table |. The survey also

collected information on:

respondents’ demographic characteristics
perceptions of crime rates and sentencing levels
ideas about the aims of sentencing

fear of crime

newspaper readership .

attitudes to discipline in other areas of life

How much weight should be attached to each of these explanatory factors? To answer
this. we carried out a stepwise regression analysis. the results of which are presented
in Table 5 (6).  The analysis is reported in more detail in Walker and Hough (in press.
Chapter | 1): the appendix presents the relationships between the dependent and

independent variables in the form of two- and three-way tables.

Punitiveness as part of a broad attitudinal sct

The first variable identified by the regression was a discipline scale. derived from
items measuring attitudes about the need for discipline in schools. the armed forces
and the workplace (see also Appendix Table A). This suggests that first and foremost.
attitudes 1o the punishment of criminals can be explained by reference to broader

attitudinal sets. or people’s ideologies. In other words. punitiveness (or leniency)

5. The punitiveness scale was simple and additive: details in Appendix Table A.

6. Given a dependent variable and a nuniber of independent or predictygr variabies.
stepwise regression identifies at the {irst step the independent variable which best
predicts the dependent variable: at step 2 it selects the next-best predictor. takin

into account the contribution already made by the first: at step 3 1t selects the thirc
most predictive variable. taking into account the contribution of the first two. and so
on until it can find no more variables which make a statistically significant
improvement to the prediction. In other words. some idea of the comparative
explanatory power of different variables can be derived from the order in which
variables are selected by the stepwise regression. Some caveats should be stated.
however. Measurement error. especially in attitudinal research, can reduce the
apparent explanatory power of a variable (where a factor is highly explanatory but
hadly measured). And where two independent variabies are intercorrelated. only one is e
likeli to make a significant contribution to prediction - so' that the causal
signilicance of a variable may be masked by the predictive power of an intercorrelated
- but causally trivial - variablé.
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tends to be just one expression of a more general disciplinarian (or libertarian)
outiook. and will be shaped by the same factors. One implication of this. of course.
is that some people’s attitudes to punishment will be resistant to any changes which

fall within the control of criminal justice administrators.
[Tabie 5 about here|

lgnorance of current practice

However. the variable making the second largest contribution to prediction of
punitiveness was one of our measures of ignorance of sentencing (discussed on pages 3-4
of this paper - see also Appéndix Table B): people who most underestimated the
imprisonment rate for burglars were most punitive. The analysis also selected the
variable measuring the perceived imprisonment rate for causing death by dangerous
driving - but later in the stepping process. Within limits. public knowledge on such
issues can be improved. and if the need for confidence in the criminal justice system

is taken as axiomatic. there is an obvious and pressing need to improve levels of
awareness about sentencing practice. and thus reduce the dissatisfactions grounded in

ignorance and misinformation.

Other facrors

Of the other factors identified in the regression analysis. age appears early (at siep

3). consistent with previous findings in Britain and North America (7). Table C of the
Appendix sets out the demographic correlates of punitiveness. Gender differences also

emerge. but less strongly.

7. We could not tell the extent to which the differences should be attributed to
‘aging” or to an ‘era effect’. Were the older people simply ex‘aressmg the unchanged
views of earlier generations, or did their greater punitiveness reflect factors which
increase with age? Aging may well bé associated with a tendency to impatience, to
simplification of issues.”to pessimism. Certainly it is associated” with Jonger
experience, whether of victimisation or of learning at second hand aboui the
victimisation of others. or of the success or failure (real or reported) of different
appioaches to crime. It is also known to be associated with a stronger feelin[% of
vulnerability to crime, whether realistic or not (- though Pease. in press. in the
c?fmext of ‘judgements of crime seriousness. has also found evidence of an ‘era
effect’).
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TABLE 5: RESULTS OF STEP-WISE REGRESSION ANALYSIS

Dependent variable: Scale of punitiveness

Multiple R 0.42 All variables included in
Adjusted R squared 0.17 the equation make a statistically
significant contribution {p<.05)

Variable Order of Standard- Standard F
entry into ised Beta error of Value
equation value B

Discipline 1 .16 .016 35.3

scale '

(Higher scores = punitive)

Estimate of imprison- 2 .15 .022 28.0
ment rate for burglars
(Underestimates = punitive)

Age 3 .14 .019 23.6
(Older = punitive)

Newspaper reading 4 .13 .112 21.4
(Quality = lenient)

Penal 5 00 059 12.7
philosophy

(Retributive = punitive)

Anxiety about 6 .08 .032 9.9
burglary

(High anxiety = punitive)

Gender 7 .07 .058 6.9
(Male = punitive)

Estimate of impris. rate 8 .06 .021 5.2
for causing death by

dangerous driving

(Underestimate = punitive)

Educational 9 .05 .023 2.7
level
(Basic education = punitive)

Estimate of local 10 .04 - .002 2.3
burglary rate
(High = punitive)



It is noteworthy that newspaper choice was selected early (at step 4): those who read
the "quality’ newspapers were less likely to have punitive attitudes see also Appendix
Tables F and G). This does not necessarily mean that newspapers shape attitudes to
punishment. It is notoriously hard to disentangle the impact of the media on public
opinion. Correlations can quite readily be found between exposure to media and
attitudes. but both can be a function of a third factor. such as educational level.

Our analysis controlled for this. but even s0. we may simply have failed to devise
sufficiently sensitive measures of educational attainment. And even where a first
order correlation is established. the direction of causality is problematic: people
tend to select those newspapers and watch those TV programmes which reflect their
outlook on life. Bearing all these qualifications in mind. however. newspaper
proprietors and editors might tegard as naive the suggestion that their efforts to
shape opinion are without impact. Views on sentencing aims were selected at step 5.
Not surprisingly. those who favoured incapacitation and retribution also scored high on

our scale of punitiveness.

Anxiety about crime and perceptions of risk. selected by the regression at steps 6 and
10. seem to fuel punitiveness. That this should be so is not surprising. but it is
inconsistent with sarlier research. The Figgie report (1980) found no such
relationship. nor has Canadian research (Brillon. 1984. in press): the differences are
more likely to be found in differences in measures of fear and punitiveness than in

variations across cuiture.

Summary and discussion
The main points to emerge from polls and surveys on attitudes to punishment can be

summarised as follows:
A. General questions asking whether sentences are long enough or tough
enough consistently show large majorities in favour of greater severity.

- B. Questions about suitabls sentences for specified offences and
offenders generally show a convergence of public opinion and court
practice over the caregory of sentence which offenders deserve.
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C. The exception to B is murder (and some categories of rape). where
majorities are likely to favour capital punishment - at least in the
context of questions about the death penalty.

D. Where people advocate prison sentences. they generally suggest
sentence lengths longer than those currently served.

E. Where people are asked to rate sentences which are more lenient or
reawer than the norm. they invariably provide greater support for the
atter,

F. Where people assess sentences passed in specific cases. the
probability of agreeing with the sentence increases with the amount of
information provided about the case.

G. Punitive attitudes tend to form part of a broader attitudinal set.
rather than evolve from direct experience.

H. Victimisation does not fuel punitiveness. and victims® wishes do not
seem to be out of step with practice.

I. Anxiety about crime may. however. contribute to punitiveness -
though this finding is not consistent across surveys.

J. Dissatisfaction with the courts’ leniency is associated with
ignorance of sentencing practice.

These amount to a complex and somewhat inconsistent set of findings. Two features of
opinion about punishment provide the keys to these inconsistencies. On the one hand.
the public would appear to differentiate sharply between ‘real” or “serious’ crimes
which threaten life and limb. and property offences. The evidence points to
considerable concern about the courts” treatment of dangerous. violent and
‘professional” criminals: treatment of those convicted of minor crimes against property
is far less of an issue in people’s minds. Residential burglary probably falls on the
threshold between these two categories. It would seem that most people think of the
former category when answering survey questions about punishment - unless they are
clearly directed to other sorts of crime. Many of the conflicting findings can thus be
attributed to differences in the sorts of crime upon which the surveys implicitly or

explicitly focusses.
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On the other hand. people’s opinions about punishment are conditioned by their
knowledge of crime and sentencing. and most people. not suprisingly. are ill-informed.
In Britain they tend to overestimate the proportion on crimes which involve violence.
and underestimate courts” preparedness to send offenders to prison. At least some of
the dissatisfaction voiced in surveys about sentencing must be a function of this lack

of information.

In terms of policy responses to public attitudes about punishment. perhaps the clearest
thing to emerge {rom these findings is the Protean nature of opinion. People’s views
about the adequacy of sentencing differs across crime categories: and when asked about
specific sentences. their views shift with the amount of information they are provided
about the crime. It is equally clear that there is widespread dissatisfaction with
sentencing practice; and this‘ threatens to erode popular confidence in the criminal
justice system. It is far from clear. however. that the response erntails adjustments

to sentencing policy. Even - or especially - those who argue that the weight of public
opinion is the best guide to the equity of sentencing must accept the need for public

opinion to be informed before it can be trusted.

It will always prove an uphill battle to improve public awareness of current practice.
The problem is partly structural: the mass-media inevitably focus on the exception to
the rule. Unusually lenient and tough sentences will inevitably attract the attention
of the press. and inevitably detract from public confidence. At the same time, there
is plenty of scope for providing more - and more accessibie - information about court
practice. At present it is almost impossible to pin down current sentencing practice
with any precision - by age of offender. criminal history and offence. for example.
There must be a case for making information of this sort more readily accessible to

‘opinion fermers® and. indeed. to sentencers themselves.
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APPENDIX

Table A: Attitudes to sentencing, by scores on a discipline scale.

Punitive Average Lenient Total
Sample
Discipline % % % %
Scores
High 41 33 16 31
Average 44 40 41 40
Low 16 27 43 29
100 100 100 100

Discipline scale derived from three items ('strongly agree’
to 'strongly disagree’, five-point scale):-
‘A good employer should be strict with his employees’,
*School children should be given plenty of discipline’
'Soldiers should refuse to obey orders which they feel are
morally wrong'.

Weighted data; unweighted n = 1,200

THE PUNITIVENESS SCALE

The punitiveness scale was simple and additive; scores for all four
crimes were coded ('too tough’ = 3, rabout right’/’no opinion’ = 2,
"too soft’ = 1), and summed. In the appendix tables, respondents have
been assigned to ‘punitive’, 'average’ and ‘lenient’ categories on
the basis of their score on the scale; this has been done in such a
way that 11 per cent of the sample fell into the ’punitive’ category,
and 19 per cent into the ’lenient’. (The aim was to achieve two
roughly equal size groups with extreme views, each accounting for
about 15 per cent of the sample.)



Table B: Attitudes to sentencing, by knowledge of sentencing practices
and estimates of crime rates.

Punitive  Average Lenient Total
Sample

% underestimating severity = 84 67 53 66
of sentencing for burglary
% underestimating severity 86 78, 71 77
of sentencing for causing
death by reckless driving
% thinking more than 10% 48 45 41 44
of households in their area
are burgled per year *
% thinking more than 20% 77 77 75 77
of crimes are violent *

* Respondents offering extremely high estimates of burglary rates and
of the proportion of violent crime have been excluded from analysis,
on the grounds that they had probably misunderstood the question.

Weighted data; unweighted n = 1,200



Table C: Attitudes to sentencing, by age and sex, and by
class and education.

S

Punitive Average Lenient  TOTAL
% % % %
Age Male 6 71 22 100
18 - 34
Female 2 72 26 100
Age Male 15 66 19 100
35 - 54
Female 5 74 21 100
Age Male 19 68 13 100
55+
Female 19 67 14 100
Class AB 8 79 13 100
Basic
educ- Class C 14 69 17 100
ation
Class DE 12 71 .17 100
Class AB 7 58 35 100
Further
educ—- Class C 5 75 20 100
ation
Class DE 12 63 24 100
TOTAL SAMPLE 11 70 19 100

Weighted data; unweighted n = 1,200



Table D :Attitudes to sentencing, by worry about burglary

Punitive Average Lenient
% % % %

Very worried 8 - 73 19 100
Aged
under  Average 4 72 24 100
45 "

Unworried 3 68 29 100

Very worried 19 73 9 100
Aged
45 + Average 18 67 16 100

Unworried 13 65 22 100

TOTAL 11 70 19 100

Weighted data; unweighted n = 1,200



Table E: Attitudes to sentencing, by views of the main aims of
sentencing.

Punitive  Average Lenient Total

Sample
% % % %
Deterrence 35 40 40 40
Retribution 52 47 ' 27 44
Incapacitation 36 30 23 29
Rehabilitation 13 27 43 28

Note : more than one response permitted per respondent

Question: 'What do you think should be the main aims
of the courts when sentencing someone for a
crime like burglary or robbery?’

Weighted data; unweighted n = 1,200



Table F: Attitudes to sentencing, by readership of daily papers and age

Punitive Average Lenient
% % % %
Tabloid and/ 5 73 22 100
or local -
Aged
under Quality 6 63 31 100
45 press
None 6 64 29 100
Tabloid and/ 19 70 11 100
or local
45 or
older Quality 7 64 29 100
press
None 16 68 16 100
TOTAL 11 70 19 100

Weighted date; unweighted n = 1,200



Table G: Respondents’ shock at a recent court sentence, by
type and frequency of newspaper readership.

Type of Paper % Shocked
Frequent Less Frequent
Reader Reader

Local and tabloid 38 10

Tabloid only 35 29

Local only 32 22

Quality 25 24

No daily paper 21

Note: Frequent readers are those reading daily papers

5-6 timesweek.

Question: 'Have you been surprised or shocked
by a court sentence you have heard or read
about recently?’

weighted data; unweighted n = 1,200
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Chapter 5--Community Perspectives on Punishment

I feel humbled before this crowd of Ph.D.’s and other various and sundry
initials and high academic achievement. This is the sort of group that usual-
ly I turn to for information. You are newsmakers in our view and so I feel
very fortunate, happy, humble and pleased tuv have the opportunity to talk to
you today.

My thoughts on punishment and the community response toward it is what
we are going to talk mostly about today. I would like to go back to one
thing that really sticks out in my memory from a couple of years ago when I
went to see a movie version of Richard Pryor’s monologue--"Richard Pryor on
Sunset Strip." He happened to recount his own experience in visiting a
penitentiary, or as he put it:

"I went to visit the brothers in the penitentiary. After spending

two hours talking with them and exchanging information and messages

with them, I came out with one conclusion: Thank God we have

penitentiaries. I turned to one guy and said, why did you have to

kill the whole family? He said, they was home."

Pryor is funny, I can't really do Pryor as well as Pryor does Pryor.
What really got me was, I was in a theater in downtown Miami, not far from
Liberty City, with a black and Hispanic audience that was rolling in the
aisles at this remark, clapping their hands, saying "right on". This is what
you call grass roots response, ladies and gentlemen. Grass roots feeling
towa:d punishment, toward crime, toward its impact on the community and how
people feel about it. It is something that we deal with in the media all the
time. I decided to do some writings on this--grass roots responses versus

the civil rights establishment, our established leaders--trying to reach some

common ground between a logical approach toward punishment and vigilantism.



I found some very interesting revelations that I'd like to share with
you and then hear your feedback at the end. Let me say, though, since I got
here, I've taken my prepared remarks and just scratched and rearranged them.
I'm a newsperson and I'm always trying to respond to breaking news, which
includes the Bureau of Justice Statistics report that came out this weekend,
as well as the ACLU's response to it, It also includes some things I've
picked up in the workshops here in talking with various folks. For example,
Al Blumstein mentioned last night, and also in the session we just ended,
about how we in the media don’t give very much coverage to post conviction.
It's a very interesting point. It'’s a point that’s been brought up before,
that I've run into with judges and other community leaders. I must confess,
it is basically true. We in the media do not tend to follow up on very many
cases once the sentence has been handed down. The exceptions would be in
what we call the "heater" cases in Chicago. I know Mr. Kunkle [a conference
participant from Illinois] knows that term.

The "heater" case is the one that draws heat. That means a lot of press
are there in the courtroom. You know most cases are not heater cases. An
interesting title would be "Heaters and Repeaters" because of what we're
talking about here, heater cases that do draw a lot of heat. Richard Speck,
of course, is a well known example across the country and the world. He
recently came up for parole again and there was the parade of survivors of
the nurses that he killed 20 years ago. There was page one coverage of his
parole hearing. It was at the top of the news in the evening. How many
other people could go up for parole and get that kind of coverage? Of
cours with that kind of heat, one can be fairly well assured that justice
is going to be served in some way, shape, or form with that much public

attention.



The other cases would be the repeaters. A few years ago, we had a
murder in Grant Park committed by a fellow who was on a.. early release and,
of course, this made page one news. The early release programs--they are
pushing them out, they are back on the streets, and they are terrorizing
everyone. Of course, there for awhile there was heat, there was that
constituency trying to get more money to keep them in jail longer. It tends
to fade after awhile. I have to confess, as a member of the media, it is
certainly true that sentencing provides a nice little end to the story, a
nice little wrap-up to the drama. There is a public perception that results
from that and it is perhaps an unfortunate one,

Similarly, this morning, there was, in the talk of Marlene Young of the
National Organization of Victim Assistance, a list of policy changes they are
looking for which talked about the media and how we sometimes will mention
the names and addresses of victims or witnesses. I'm happy to say I do see a
change going on there. That is something we in the professional community
talk about and are pushing to change.

Another point that came up during that workshop was the role the media
can play with a type of punishment we don'’t always think about, which is
public embarrassment, such as publishing DUI offenders. Some small
communities, in particular, will publish the names of offenders with DUI and
other offenses. That is something we have to be careful about. In my
community, Chicago, I remember when there was a prostitution problem in the
area called New Town; one of the publishers of a local shopper decided to
print the names of all the johns who had been arrested for prostitution. A
couple interesting things came out of that. One was that almost all the
johns were suburbanites who came into the city in order to make their

connections and then scoot back out to the suburbs again. The fact that



their names were exposed publicly did seem to have something of a cooling
effect for awhile. The other result was law suits. Naturally, a number of
these offenders or alleged offenders sued the shopper. This is the kind of
pressure small papers cannot handle as well as the big papers can, and the
big papers don't have the room to do. Again, we have limitations there.

I'm always ready to talk about media issues because once it was said
that patriotism is the last refuge of a scoundrel. In recent years, it seems
like religion has been taking that role in some cases, and certainly in every
political year, I find the media tend toc be the last refuge. Sometimes media
criticism is correct and raises some very good points. ' I wasn'’t expecting to
talk about that, but if some of you would like, I'd be more than happy to.

Along with Richard Pryor, Judge Eugene Pinchum, a liberal, outspoken
appellate court judge in Chicago recently talked to inmates at Cook County
Jail. One of his remarks really stuck out with me: "Some of you locked wup
here shouldn’t be here, but others should have been here long before now."
That, too, got a round of applause from the inmates. They know the truth
when they hear it. It is interesting that Judge Pinchum was speaking on an
event we call "No Crime Day" in Chicago, an event put together by a group
called Black on Black Love. Their slogan is "Fight Black on Black Crime with
Black on Black Love." This is very significant because by the Bureau of
Justice Statistics you can see that the impact on the black community of
crime is greater than it is on just about anybody else. I don’t need to cite
your own statistics but there is (and the literature is available down the
hall) an impact on households. The fact is, within the black community
itself, I think one can see the most profound shifts in public attitude over
the past 20 years. Coming out of the civil rights movement, there is a great

and historical concern in the black community over, not just crime prevention



and crime prosecution, but also guarantees of civil rights and civil
liberties for very obvious reasons. Too often, because of stricter
punishment and more severe law enforcement, this has been cast as a racist
call for "let's keep the blacks in their place" or the type of law and order
call that was used by people who stood in the way of the civil rights
movement or for people who opposed measures that were designed to investigate
charges of police brutality. This has become a very heated local issue and,
as result, people in the black community were not only very hesitant to jump
out front on these issues of investigation of prosecution, but also, in many
cases it stood in the way of progress, one might say.

This is the kind of thing in which I think we're seeing a change that is
evidenced by such things as No Crime Day. This came about after January 7,
1983, when a woman who worked for Soft-Sheen Products in Chicago and who,
ironically, had spent five years seeking employment opportunities for ex-
offenders, was assaulted while getting into her car. One account here which
I have says:

"After violently forcing her back into the car, the only emotion he

(the assailant) expressed was anger. Anger because this black wo-

man, mother, and dedicated employee, only had $7. A struggle en-

sued and she was able to pin his hand with the gun trapped under it

to the floor of the car. He begged her to release him, promising

to get out of the car and leave her alone. She momentarily forgot

her fears and remembered only the trust she had always had in her

fellow man. As she slowly released the pressure from his hand, he

quickly retrieved the gun and shot this beautiful black woman in

the chest.”

She lived, I'm happy to say, but only after she was able to summon the
strerigth to be able to drive to the hospital on her own. Her boss, Ed
Gardner, the Chairman of the Board and founder of Soft-Sheen was so stricken

by this incident, that was so close to him and to the people that he works

with and the people who work for him, that he launched the Black on Black



Love campaign. It has been one of the leading examples of a community
response to a cause in a city, which historically has some very cynical
attitudes about law enforcement in the black community. It'’s the sort of
thing I like to think we'’re going to see more of.

As the Bureau of Justice Statistics report shows, the public does want
more punishment than criminals tend to get. At the same time, I'd have to
point out, that there is a moderating impact that comes about, I think, when
you start talking about the types of punishment that are to be meted out.
For this, I think in terms of capital punishment, a report was prepared for
Amnesty International in May of last year by the Cambridge Survey Research,
in the state of Florida, which looked at capital punishment and public
attitudes towards it. The state of Florida is hardly a liberal state in
regard to capital punishment. It's a very pro-capital punishment state and a
leader in executions. Amnesty Internaticnal had to observe that there was
overwhelming support for the death penalty among those they surveyed in
Florida. 1Indeed, and I'm quoting from the report:

"Support for the death penalty is so great that abolishment of its

use in the short term is simply not a realistic goal. Second,

there are cases in which the death penalty is used, or in fact, has

been used where voters indicate they oppose and would have opposed

its application. So while abolishment of the death penalty is un-

realistic, paring back its widespread application is eminently

achievable. There is no question that lives can be saved in the
short term.... Third, voters are receptive to alternatives to the

death penalty. It appears there are alternatives such as life im-

prisonment without parole which can be used to undermine support

for the death penalty over time, as well as reparations for the

victims’ families. Both of these sharply reduced the percentage of

people who supported the death penalty."

Similarly, the ACLU has come out with a report which I've just received
today. I'm just looking it over. Henry Schwarzchild is here, I believe, and

has copies available if anyone is interested. The main conclusion of that

report--which also cites various surveys including the Amnesty International



report--is:

"While the public remains concerned about the high level of street

crime, most Americans no longer view crime as the most pressing

problem facing the nation. Most Americans blame unemployment, not

the courts or law enforcement agencies, for the high crime rate.

Most Americans oppose government measures that would abridge the

constitutional rights of those accused or convicted of criminal

acts. Most Americans do not favor the death penalty when they are
assured the offender will serve a lengthy prison sentence instead.”

The quantity of punishment may not be as important as the quality of the
punishment if it combines deterrence, just deserts, and compensation in some
way. It can be preferable to capital punishment if it provides some protec-
tion and deterrence in some way. It can be preferable over just deserts.

In looking at public attitudes, there may be no broader trends than
those that we see in black community attitudes. This is something which I
find to be quite intriguing because I think there is a lot of misunderstand-
ing about attitudes in the black community. The Lichter Report, which came
out in 1985, and stirred up some controversy, compared the attitudes of civil
rights leaders to rank and file black citizens and found there were signifi-
cant differences between leaders and people in the rank and file. There were
significant differences in overall political attitudes. That was something
that stirred up considerable amount of controversy because, in and of itself,
I'm not surprised and I don't think anyone should be surprised to hear that
civil rights leaders have more liberal attitudes across the board on various
political issues than the rank and file black American. It'’s only natural
for any constituency to be a little more conservative, less willing to have
change, than its leadership. The nature of leadership tells us that. But
what really intrigued me about the survey in the context of our discussion
today was that when asked about the death penalty for murder, of the mank and

file black Americans who were surveyed, 55% favored it compared to 33% of

black leaders. The leaders included the NAACP, the National Urban League



Operation Push, and a variety of members of the civil rights establishment.
[For] harsher sentences for those convicted of crimes, 65% of the leaders
[favored them] compared to 84% of the rank and file black Americans. Only
16% of the citizens compared to 35% of the leaders opposed harsher
sentences. Forty-five percent of the citizens compared.to 67% of the leaders
opposed the death penalty. I think if you compare that with indications,
that as Mr. Blumstein was saying earlier when you speak in terms of the
abstract, you find a great deal of public sentiment in favor of harsher
penalties; when you start getting more specific you find many people will
like the option. They will swing toward the alternatives. I think that
compared to other studies which have shown, and a Gallup survey which also
showed similar attitudes among black Americans, I think you can see that
black leaders are searching for answers.

Another breaking news event that happened last week in California gives
an example of that. That was in Los Angeles where the city attorney has come
up with a novel weapon in that city'’s war against street crime. He has filed
suit against one of the city's largest street gangs, a band of young fellows
known as the Playboy Gangster Crypts. He has declared the gang to be a
public nuisance--that is the nature of his suit. 1It’'s the first of its kind
in the nation. I think it is significant because if the city gets its way,
the gang will be declared an unincorporated association under the law and all
of its members, numbering about 300, will be responsible for any nuisance the
gang creates just as any other corporation would. This means that some 23
restrictions would be imposed on the Playboy Gangster Crypts. They would not
be able to refuse searches of the persons, residences, or vehicles. They
could be ordered to obey curfew restrictions and to disperse within five

minutes of gathering in any place open to public view including streets and



parks. One might immediately ask why the gang would obey a civil court order
if it already disobeys criminal laws in such a cavalier fashion. The City
Attorney, James Haan, points out that under a civil order they could be
charged with criminal contempt of court if they did not obey restrictions on
their behavior.

Now, because the gang is predominantly black, the local chapter of the
National Association for the Advancement of Colored People was invited to
review the case, and it decided not to intercede once its leaders were con-
vinced that it would only affect active gang members and would not lead to a
general sweep of innocent young folks off the street. NAACP would not inter-
fere, its leaders said, although the organization will continue to monitor
the situation and wait for complaints. The American Civil Liberties Union,
on the other hand, strongly opposed the city attorney’s action and stepped
into the case without waiting to be requested by the gang itself.  On Thurs-
day [November 5, 1987], Judge Warren H. Deering of Los Angeles Superior Court
rejected Haan’s request for an immediate sweeping order against the gang, rul-
ing that the request was too broad for him to make without hearing from repre-
sentatives of the gang. They did schedule a hearing for November 18 at which
he will make a decision on whether the gang can be declared such a public
nuisance under the state’s nuisance abatement laws.

Now this case raises a number of interesting points, only some of which
are legal in regard to crime, to be sure. It alsc raises a number of points
about public attitudes. I want to talk most about black on black crime which
is the kind of crime the Playboy Gangster Crypts are primarily engaged in.
The fact is that black people have been disproportionately the wvictims of
crime, and black people, through history at 1lfist, have been disproportionate-

ly greater victims of abuses of their civil rights and ecivil liberties by
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those sworn to fight crime. I think it’s interesting in this context to note
the NAACP, an organization concerned just as much with the burden of black on
black crime as it is with the protection of minority rights and civil libex-
ties, has taken the wait and see attitude--waiting to see if the plan will
work or if it will create another nuisance as bad as the one it is intended
to prevent. The ACLU, on the other hand, has taken a purist, adversarial
position, demanding evidence up front that civil liberties will not be vio-
lated. 1In fact, at Thursday's hearing an ACLU lawyer charged that the city
attorney was "trying to make an end run around the constitution.” Now I know
a lot of people criticize the ACLU, saying it cares more about the rights of
criminals than the rights of victims. Everyone is entitled to their opinion,
of course, as I say some of us are lucky enough to be paid for it. I person-
ally like the ACLU. I think we need to have at least one group that is will-
ing to get beat up for defending the rights of the most odious, loathsome
characters whether they be mass murderers, rapists, gang thugs, or neo-Nazis,
simply because I believe the best of us are protected quite seriously only
when the worst of us are guaranteed the full extent of our constitutional sys-
tem of protections. The ACLU is willing to offer this when many other people
will not and for that I salute them. Nevertheless, I can appreciate the posi-
tions of City Attorney Haan and the NAACP. Like community leaders in other
major middle-sized cities across the nation, they have become frustrated with
conventional methods of fighting the growing problems of youth crime and
street gangs. The city attorney has decided to take drastic action, and in a
stark contrast to the 60’s when black community attitudes toward police and
prosecutors was often one of hostility, the NAACP is going along, if

cautiously.
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1 suppose one might say there is some legal justification for this case
in the same sense as there was in the case of Morris Deas of the Southern
Poverty Law Center, filed on behalf of the mother of a lynching victim in
Mobile, Alabama, a few years ago. Many of you may be very familiar with this
case. In that particular case, civil rights justification was used, and the
United Klans of America were sued as a corporation that conspired to deny
this lad's civil rights by murdering him. Deas won the case and won a
$7,000,000 civil judgment from United Klans, which is believed to literally
have put the United Klans of America out of operation. Similarly, in the
past year, the National Organization for Women has filed a similar type suit
against some leaders in the Right to Life movement, claiming they were respon-
sible for bombings of abortion clinics. This is the sort of tactic which we
may see more of, whether it works or mot. It will be worth watchins.

The NAACP has good reason to react strongly because crime does fall dis-
proportionately on the black community. The U.S. Justice Department does
show that in 1984, 1 in 24 black households had a member who had been raped,
robbed, or otherwise attacked in a case of aggravated assault compared to 1
in 42 white households. The murder rate among young black males is so high
that it has become the leading killer of black teens compared to the leading
killer of white teens, which is traffic accidents. Although we can be encour-
aged by statistics that show a decline in crimes since 1982, we know crime re-
mains too high, and in almost all cases, the criminals who victimize blacks
also are black. Of course, going along with this, the relative impact of
crime on low income families is much greater as a percentage of household
income than it is on the better off classes, and blacks are disproportionate-
ly low incomes. Members of black communities across the nation are beginning

to fight back in various ways because it is becoming more and more apparent
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that nothing prevents inner-city blacks from enjoying the fruits of the civil
rights revolution in their day to day lives like black on black crime. I
think the Lichter study tends to bear that out.

Why have so many black leaders been slow to speak up regarding black on
black crime? There are several reasons. First is the natural reluctance on
the part of any group to wash its dirty linen in public. Second, black peo-
ple have good historical memory of police brutality and civil liberties
abuses, not the least of which was the institution of slavery, which makes us
quite wary of any strong crime fighting effort. Third, there always seemed
to be more pressing issues on the agenda of civil rights leadership, not the
least of which are jobs, education, housing, health, and other issues that
have each in their own way contributed to high black on black crime rates.
Leaders, by their very nature as I mentioned, tend to be more progressive
than the masses, and, so, we have seen a great deal more pressure exerted
publicly and more publicity generated for these other very worthy issues.
Today more blacks are becoming receptive to a number of notions that are
normally identified with the conservative cause, particularly the notion
that, to quote Jesse Jackson, "No one can save us for us but us." The
problem of black on black crime must be addressed by the community itself as
well as by anyone outside. The problem has reached such a high volume, such
a high level of terror, I think that’s one of main reasons why we’re starting
to see a shift in attitude by more of the officers in charge of local law
enforcement in various counties and towns across the nation in the south and
north who are black. They bring with them a no-nonsense approach to crime
fighting that we normally identify with the law enforcement community.

The question is, what kind of strong anti-crime efforts are we talking

about? Such things as stiff sentencing, inclusion of the court’s
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consideration of the defendant’s threat to the community, setting pre-trial
release conditions, making it more difficult for someone convicted of a crime
to be released pending appeal, elimination of parole, narrow the discretion
of judges in setting sentences, mandatory minimums for armed career crimi-
nals, particularly repeated violators of gun laws, and stronger penalties for
drug offenses. These are just some of the issues that come up. Each of
which is controversial in its own way, and, of course, there's a great deal
of divided feeling about them.

This morning when I was talking with Marlene Young of the National Organ-
ization for Victim Assistarice, I asked her how much has her organjzation been
able to work with minority communities across the nation. ®&he indicated to
me that it is a point of continuing disappointment at NOVA that they have had
very limited effectiveness with their outreach programs. They have had some
very good and active chapters in black communities in Miami and a few other
cities. She said right up front that they are primarily a white middle-class
organization by the nature of the people who started it and by the nature of
the way it has grown. They are looking for ways to change that. I find it
interesting that groups like Black on Black‘Love in Chicago and wvarious other
community based programs, grass roots programs, including Kimmie Gray at
Cochran Gardens Public Housing in St. Louis, who was profiled on 60 Minutes
last year, a classic example of self help in the case of an all black public
housing development that now is managed by its tenants, that has substantial-
ly, drastically, dramatically reduced the crime rate in the public housing
development through its own policing efforts and through a swift punishment
including evictien of disciplinary problems in the development. There are a
variety of programs like this across the nation, but there has not been much

in the way of networking between these various efforts, so we find a lot of
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anecdotal evidence but we don'’t find & lot of networking that has been done
between grass roots anti-crime organizations in various high crime areas of
the country.

Some people who have been trying to change that include former State's
Attorney Larry D. Thompson of Atlanta. He recently wrote in a Heritage Foun-
dation publication regarding a new conservative agenda in the black commun-
ity. He listed half a dozen actions that should be taken within the commun-
ity including: (1) Support research that seeks to define the problem of
black crime in terms of victimization as opposed to racial discrimination or
lack of economic opportunity. We should not forget racism or jobs and eco-
nomic opportunity programs, but we should shift our research efforts to look
more at the problems of victims as opposed to other socioeconomic problems
that may have led to high crime rates. (2) Support local law enforcement
officials and their professional associations--a predictable statement from. a
law enforcement official. (3) Support community based and neighborhood crime
prevention programs which I‘ve talked about. (4) Support tough and sometimes
expensive measures to crack down on crime including the minor offenses be-
cause ignoring them unofficially condones them. 1In the Chicago Tribune, we
have had a number of stories in regard to our juvenile program in Cook County
in Chicago as well as adult programs. If there is any message that comes out
of juvenile programs after looking at them, it is that big time criminals for
the most part begin as small time criminals, very often small time juvenile
law breakers. If we don’t give more attention to the minor offenses and how
they are to be dealt with, we are just asking for trouble down the road.

(5) Support tough measures to take violent or repeat offenders off the
street. (6) Support fair and racially neutral application of the death

penalty.
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I present Attorney Thompson’s views as an example of what I would call
some of the more aggressively, comnservative, politically right ideas that are
coming out. I, and many other people, would have reservations about a number
of them. First of all, in terms of investigating problems from the victim’s
standpoint, I would have reservations about that in terms of not allowing
ourselves to encourage a lynch mob mentality. The death penalty, for exam-
ple, is viewed by many people as a feel good response to a problem that pro-
vides little measurable deterrence, but it makes us feel good in the sense of
an eye for an eye sort of just deserts punishment. The problem with it is,
especially in the black community, is we understand and we know that it is
racially discriminatory. I think‘the Supreme Court recently recognized that
it is still discriminatory in terms of the viectim if not in terms of the
offender. Yet the Court said that was not enough to overrule the death
penalty. It is still recognition of racism existing in the system that leads
to a disproportionate number of offenders in the white community getting
punished more severely than those who victimize the black community. At the
same time, I think we have also seen cases, and we recognize cases where the
death penalty can kill the innocent. People who can not be brought back
which in itself can cause the same the kind of problem it is designed to
prevent. I think there are many reasons why, although there is high support
for the death penalty in the black community now, with more education and
with more of an assurance of a stiff penalty, more of an assurance that
perhaps there can retribution for the family, perhaps an assurance of a life
time penalty, you can certainly see some reduction in support for the death
penalty. A number of other current measures to punish criminals could

certainly be mitigated as far as public pressure is concerned.
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[Second], I would support law enforcement officials, while at the same

time policing their methods and effectiveness. Police brutality does remain

a significant issue. In Chicago, there is a case which I am most familiar
with. I have seen politicians fall on that issue. I'’ve seen politicians
rise on the issue. Mayor Harold Washington made a major issue in his cam-

paign for re-election in the black community that he had reduced the number
of police brutality complaints substantially during the time he'’s been in
office. He did not talk much about the crime rate which has gone up during
the time. Anything good that happens on your watch, you campaign with that
as pért of your platform.

Third,'I would support efforts like Black on Black Love. I would also
support efforts that go further than Black on Black Love. Right now, as I
mentioned, it is primarily concerned with law enforcement in the‘community
and trying to improve community morale to favor getting youngsters away from
gangs, etc. It doesn’'t do any kind of follow-up work in regard to punish-
ment. I think that is one area in the black community that has mnot received
very much attention and should receive more attention. Again, why I speak of
the black community here is that, I think it is a reflection of what goes on
in the white community as well.

Fourth, in terms of supporting tough and sometimes expensive measures to
crack down on crime. I think, I as a journalist and other people, should
encourage politicians not to avoid the "T" word--taxes. I wish I had a
nickel for every time I've heard a politician speak of revenue enhancement ox
revenue sources. In fact, if all our presidential candidates had to give $5
for each time they said it, we could wipe out the deficit. The fact is when
you try to talk about how do we improve our prison facilities, how do we

expand penal facilities so we'’re not pushing people out the back door for
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every one we let in the front door, there is not a constituency for paying
for it. It rises and falls with the times. I would say that is a particular
area we should talk about in all candor.

Fifth, I would certainly support tough measures to take violent or re-
peat offenders off the streets. At the same time, I would support measures
like Safer Foundation, a Chicago founded organization that works with ex-
offenders and has had considerable, dramatic success in helping ex-offenders
who are willing to find employment, to get their minds right, and to go out
and be able to seek a job. In spite of being an ex-offender, they are very
honest about it, up front, and are able to find work and keep it. They are
able to develop the kind of work habits that enable them to be productive
citizens, This is the way we can break the cycle for those who can be saved
.before they become repeat offenders.

Finally, again, as far as the fair and racially neutral application of
the death penalty, I think it is important that it be fair and racially neu-
tral. 1 have reservations about its application personally. If there is a
public consensus in favor of its application that can be found to be fair and
racially neutral, I think you can find support for it in the black community
as well.

These are a number of observations coming to you from a non-academic,
someone who is a journalist, who has worked in the streets and has prided
himself on trying to stay close to the grass roots sentiments that are going
on out there in some of our highest crime areas of the nation. As we said
earlier, all of us coming here from different backgrounds and engaged in dif-
ferent areas of activities need to work together on all aspects of this pro-

gram so that we can see some real improvement in the future.
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Chapter 6--The Argument for Punishment

Traditionally, legal punishment has four purposes to justify it: (1)
incapacitation, (2) rehabilitation, (3) retribution, (4) and deterrence. I
mean general deterrence, of course, assuming that special deterrence is the
same as rehabilitation. However, punishment can be justified only by past
crimes. Future crimes can never be predicted with certainty and cannot be
punished before they happen. If indeed, crimes could be predicted, they
might be prevented but, therefore, not punished. One cannot be punished for
what one has been prevented from doing. Thus, neither incapacitation, which
temporarily prevents crimes, nor rehabilitation, which more permanently
prevents future crimes by convicts, can morally justify punishment.
Incapacitation or rehabilitation, although not justifiable as punishments,
may still be justified as means of prevention, of reducing the crime rate.
Could either reduce the total number of crimes? If the convicts prevented
from committing crimes were so uniquely qualified as criminals that no one
could replace them, their deactivation would indeed reduce the crime rate.
Unfortunately, many persons, other than incapacitated or rehabilitated
convicts, have the ability, the opportunity, and when the circumstances seem
propitious, the inclination to commit crimes. Hence, deactivating convicted
offenders is unlikely to lower the crime rate, as unlikely as deactivating
prostitutes or dentists is to lower the rate of prostitution or dentistry.
The crime rate depends on expected advantageousness of crimes, just as the
rate of dentistry or prostitution depends on the advantageousness of these
activities. If practitioners are deactivated, supply decreases and
comparative advantageousness increases and so does, therefore, the number of

new practitioners.



Most crimes are market dependent. The proceeds of car theft, burglary,
or truck hijacking must be sold. I'’m speaking, of course, of property
crimes. There are some exceptions, rape, for instance, the proceeds of which
are not sold, or the taking of money, which need not be sold, of course, and
these two, therefore, do not depend on the market. Hence, rape does not
become more rewarding when rapists are deactivated. Therefore, the
deactivated rapists are not replaced and the rate of rape, unlike the rate of
market dependent crimes, may be diminished by deactivation, but that is not
true of market dependent crimes.. As the supply of stolen goods, such as
those that are the proceeds of burglary or truck hijacking, etc. declines
because supplies have been deactivated, the price rises and that attracts new
offenders. Therefore, neither incapacitation nor rehabilitation reduces the
frequency of most property crimes. Only a risé of the cost to the ocffender
(the risk of punishment) can reduce the crime rate by reducing the
advantageousness of crime. 1In practice, imprisonment, of course, combines
punishment and incapacitation and this confuses people. But let me point out
that you can have punishment without incapacitation, such as fines, and you
can have incapacitation without punishment, if you confine the insane, for
instance. Although the incapacitative and rehabilitative effect must be
discounted, imprisonment does reduce crime rates because of the punitive and,
therefore, deterrent effect. It raises the cost of crime to offenders and
therein lies its usefulness.

Having discarded rehabilitation and incapacitation on both moral and
instrumental grounds, we are left with retribution and deterrence to justify
punishment. In penal law, justice means retribution according to what is

deserved. To give offenders their just deserts is to do justice.



But what punishments are deserved? Manslaughter deserves less than murder
and burglary still less. However, there is no plausible theory to tell us
how much less, nor how much punishment murder, or any other crime used as a
starting point, deserves in the first place. Justice, then, tells us that
punishment must be deserved by guilt but this does not help much in deciding
how much punishment each crime deserves. To believe that just deserts can
determine and justify a specific punishment for each crime confuses the
guestion with the answer. Retribution according to desert is a desire, not a
theory that enables us to determine anything. Although justice has no
purpose other than moral satisfaction and helps little in determining
punishments, it should not be discouraged. On the contrary, justice as in
end in itself, not as an instrument to achieve anything outside itself, is
indispensable to any penal system. We all feel that the guilty should be
punished because they deserve to be, and that the innocent should not be
punished because they do not deserve to be. 1If it were shown that punishing
the innocent reduces crime more than punishing the guilty, we would still not
want to punish innocence. On the other hand, if it were shown that punishing
the guilty reduces crime not at all, we would still want to punish them. Our
desire for justice, for retribution according to desert, is stronger than our
desire to reduce crime. Hence, there can be no acceptable justification of
punishment which does not rely on its perceived justice. Just as punishment
satisfies a profound and universal longing, it also incidentally lessens the
crime victim’s disruptive desire for revenge. Although, incidentally,
punishment according to desert may deter crime, retribution does not directly
address the social need for deserts., However, satisfying that social desire,
the desire for crime control, is no less important than satisfying the desire
for justice. Crime control, therefore, is the second justification of

punishment,



Deterrence means restraining people from doing what the law forbids by
threatening punishment. Whereas justice morally justifies punishment,
deterrence justifies punishment as an instrument for reducing crime. When
carried out often enough against those who are not deterred, the threats of
the law become credible and they reduce crime by deterring others. To be
sure, no criminal justice system can capture and punish all those who violate
the law. The threats of the law amount to no more than a legal risk for
criminals. That risk consists of the threatened punishment (we call it the
list price) divided by its actual incidence (the actual price). It
constitutes a cost of crime to the criminal. Even if high enough to deter
most people most of the time, and it is, the risk of punishmznt never can be
high enough to deter all people all the time. Still as the 1960's have
conclusively shown, fewer people are &eﬁerred.from crime when that legal risk
is reduced. Between 1962 and 1972 the probability of imprisonment for an
index crime fell five-fold, from 0.10 te 0.2. Crime rates doubled and in
some cases tripled. I’'m taking these data from Wilson and Hernstein’s book,

Crime and Human Nature. The prospective criminal is willing to bear the risk

of punishment only when his expected benefit is likely to sufficiently exceed
his costs. Crimes are not committed unless criminals expect a net advantage,
a benefit not only above the cost but also above what available, legitimate
activities may be expected to yield to them. These legitimate activities, of
course, differ according to one’s abilities, skills, character, and external
circumstances, Other things equal, those whose legitimate opportunities are
least rewarding are most attracted to crime. They have the most to gain and
the least to lose. Thus, members of this audience, 1 trust, are not much
tempted by crime because they have available comparatively rewarding,
legitimate activities. That'’s a guess. This much is common sense as

distinguished from criminology.



My assertion that the disadvantaged are more tempted by crime than the
rich may strike some as undermining the justification of punishment., 1In a
celebrated passage by Anatol France he states, "the law in its majestic
equality forbids rich and poor alike to sleep under bridges and to steal
bread." His sarcasm suggests that punishment is unjust because it is
inflicted on many people who cannot avoid doing what they are punished for,
But crime is always an avoidable act. As a matter of fact, if a person did
steal bread because of imminent danger of starvation, he would have the legal
defense of necessity, but I won’'t go into that at any length. Anatol
France's sarcasm strikes me as silly, which might explain why it’s so widely
quoted. Certainly rich and poor are tempted by crime to a different degree,
but the purpose of the criminal law is always to restrain those who are
tempted to violate it. The law would be redundant if it were to restrain
only those who are not tempted to break it, The poer who are more tempted,
therefore, are more often punished than the rich. The burden of any law
always and only falls on those who are tempted to do what it forbids. The
burden of prohibition fell on drinkers, not on tea totalers., The punishment
for burglary or robbery falls mainly on the poor, not on the rich.

A more pretentious version of Anatol France'’'s sneer claims that poverty
somehow drives the poor to crime. They are punished although it is the
social structure, capitalism, that first victimizes and then blames them for
the crimes caused by their victimization. Punishment is presented as an
instrument of class justice wielded by capitalists against proletarians and,
therefore, unjustifiable. Yet, although the disadvantaged do have more
incentive to crime than the advantaged, they are not compelled to commit
crimes. Indeed, they don’t if moral or material disincentives such as

threats of punishment are strong enough to deter them.



No social order, be it capitalist or socialist, can avoid inequalities of
wealth, power, and prestige. Inequality implies that some are least and
others are most advantaged. Relative poverty, unhappiness, envy and ambition
are always with us. There is no ambition without frustration. 1In every
society the least advantaged commit most crimes regardless of how poor they
are in absolute terms. As a matter of fact, in societies in which the pooxr
are altogether destitute the crime rate seems relatively low. In more
prosperous . societies in which the poor are not destitute, the crime rate is
higher. Crime appears to be fueled by resentment and opportunity far more
than by need. It is legitimate, of course, to explain actions, criminal or
not, by the conditions that shape actors and cause them to act but causation
is not compulsion and explanation is mnot justification. The acts of
criminals are voluntary, if not, tﬁey are not crimes. The incentives that
lead to crime can be offset by disincentives., For most people who are poor,
the threat of punishment is a disincentive which prevails over incentives and
deters crime most of the time.

Punishment, then, has two functions which serve as justification. If it
is felt to be proportionate to the seriousness of the crime and, thus,
deserved by it, punishment is felt to do justice, Secondly, when
sufficiently severe, the threat of punishment, carried out often enough to
make it credible, deters most people most of the time from committing crimes,
and society wants crime controlled. However, as you are aware, justice and
deterrence are not always easily reconciled. To be effective, the threatened
punishment must. deter more than the crime attracts. The attractiveness of
the crime as a punishment needed to deter it are not identical to the
seriousness of the crime. 1It’s the punishment deserved by it. Yet, there is

some convergence.



We want to deter most of the crime we think materially and morally most
harmful. These are also the crimes we think most serious and, therefore,
deserving of most punishment. Crime nearly always can be reduced by adding
to the resources invested in controlling it by increasing the probability and
severity of punishment. Yet even when other feasible means of crime control
are not available, we will not be willing to bear the moral and material
costs of more deterrence by increased punishment. Returns on investment in
law enforcement will diminish at some point. I do not think we have reached
it by a long shot. Once the point of diminishing returns has been reached,
no community wants to increase its expense on crime control for the sake of a
trifling reduction of crime., This 1limit to our willingness to bear
additional costs determines the probability and severity of the punishments
we impose.

Let me articulate this criterion a little more clearly. To decide
rationally on the punishment for each kind of crime, we must answer the
question: Do we want to reduce the frequency of this crime by "x" if we can
do so only by increasing the actual punishment by "y," actual punishment
being the cost of punishment divided by its incidence. When the needed
increase of punishment is major and the reduction of crime by deterrence
minor, we will stop or should stop. Up to that point; we may want to
increase deterrence by increasing punishment, either severity or probability
or both. However, we will hardly ever want to increase punishment if the
seriousness of the crime to be deterred does not appear to warrant it, even
though more punishment would deter more. Thus, we will not greatly increase
the punishment for parking violations although it would indeed reduce parking
violations; they could easily be reduced by five years in prison, execution

or things like that.



But we don'’t do that because we'd rather have more crime, in this case,
parking violations than to have more punishment and that is true not just for
parking violations; it’s equally true for burglary or anything else. The
limit is simply when we feel that an increase in the resources needed, moral
and material, for punishment would decrease the crime by not enough to
warrant this expenditure of resources.

Let me point out that if I'm correct in what I'm saying, this gives you
a schedule of punishments as the retributionist theoxy does mot., Justice
objects to punishment that seems out of proportion to what is deserved by the
seriousness of the crime or the culpability of the criminal. This is why we
don’t punish parking violations as much as needed to reduce the frequency
significantly nor vehicular homicide or other kinds of negligence or even
recklessness. I have assumed that appropriate punishments can lower the
frequency of each kind of crime to the frequency we are willing to tolerate
rather than bear the moral and material costs of the punishment required to
further the frequency of the crime. The punishment needed for the desired
degree of deterrence will also satisfy ocur desire for justice, for, after
all, the rate of crime we are willing to tolerate depends on the perceived
seriousness of the crime. Hence, the punishment needed to bring the rate of
crime to the tolerable level is likely to be the punishment perceived as
deserved. My assumption that punishments can be used to deter crime to a
specifiable degree is by no means universally accepted. Yet to the extent to
which it is influenced by anything external, our 1life largely reflects the
incentives and disincentives we are presented with. More persons would have
attended this conference if every tenth attendee were awarded $10,000. Far

fewer would have attended if every tenth attendee would have to pay $10,000.



In the responsiveness to incentives and disincentives, criminals do not
differ much from criminologists. Given moral inhibitiomns, the $10,000 net
gain attracts to conferences or to crime. The $10,000 penalty deters from
either conference or crime.

Incidentally, let me point out that it matters little over a ten year
period whether a criminal is imprisoned once for four years or twice for two
years. In the latter case, the probability of punishment has been doubled
and the severity halved but either way he spends four out of ten years in
prison. It matters, however, somewhat in perception. I'm perfectly willing
to grant that. 1It's a psychological factor, but essentially whether you
increase probability, which is wvery expensive, or severity, which is somewhat
less expensive, does not matter, at least not for professional or career
criminals. 1Increasing probability, let me point out, requires more police
and lesé restrictions on policing. Also, lower standards of proof, hence a
greater chance for the innocent to be convicted. I don’t mean to say that
deterrence in the form of these deterrents may not warrant this, but there
are considerable moral and material costs, whereas increasing severity is
much less costly.

Other objections to deterrence need detain us only briefly. b5+ - argue
that deterrence requires a ratiomal calculation that few persons engage in.
This confuses the analysis of the term with its subject. If we
mathematically analyze and predict a behavior of moving bodies, we do not
imply that moving bodies calculate their movements. Deterrence mainly
requires that people, on the average, be responsive to incentives and
disincentives, and they are. Few will jump from the 60th floor of a sky
scraper even though it saves time compared to the elevator. There is a

strong disincentive and people, without calculating, seem to respond to it.
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Just as people respond to nature's disincentives, so they respond to legal
disincentives. In most cases, we respond largely by habit formation rather
than by conscious thought or calculation. As a matter of fact, I think
punishment really deters criminal habits already formed. It does influence
the formation of such habits. Of course, legal disincentives can never be as
predictable in the application or as immediate as mnatural ones are.
Therefore, legal laws are not as deterrent as the law of gravity. The more
reason to try to make punishment as predictable as we can.

Another objection to deterrence, popular among sociologists, argues that
since criminals are led to their crime by their environment or prior
conditioning, they should not be blamed or punished. Yet, even if
conditioning or the environment explains or predicts crime, it does mnot
either justify or excuse it. Incidentally, of course, if everybody rather
than just criminals is conditioned by his prior experience, and, therefore,
not responsible, then we need not bother at all, because criminals would not
be responsible, but neither would be judges or legislatures, so we don’'t have
to worry about the matter. But if criminals alone are supposed to be
predetermined, let me say, once more, they are not predetermined in the sense
that they cannot avoid doing what they are doing, because if they could, they
wouldn’t be committing crimes. It seems hard to see, to me at least, why
legal disincentives such as the threat of punishment cannot become part of
the environment as much as the social incentives that lead to crime. We have
little control over the latter but we certainly can produce the former if we
want to. A more serious argumeant correctly contends that we do not know how
much deterrence each punishment secures. We do know that rape or burglary

are deterred more by a threat of five years imprisonment than by a threat of
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five days, but we do not know how much more. We know also that if the threat
of punishment is carried out more often, it deters more, but, again, we do
not know how much more. Still, it seems to me, that these are factual
matters and the resurgent principle could establish the facts, the reduction
of crime each increase of punishment, could secure under given conditionms.
Let me point out that I have used imprisonment as the paradigm of
punishment. I do not mean to exclude other things.

I shall now make my last point, Kant argued that we must treat even a
eriminal as an end in himself and never merely as a means to accomplish
social purposes he does not share. Therefore, justice which is an end in
itself and not a means, can justify punishment but deterrence cannot.
Consequently, it is quite appealing, but contrary to what many philosophers
believe, it is consistent with punishment for the sake of criminal
deterrence. Remember, it 1is not punishment that deters but the threat which
the actual punishment carries out. The threat does not use anyone as a means
in any way. It is a conditional threat. One can avoid punishment by
avoiding the threatened act. 1If an innocent person were punished to deter
others, he would indeed be used merely as a means, since he could not avoid
the punishment by being innocent and does not consent to it. But a guilty
person by committing his crime volunteered to run the risk of the threatened
punishment; he volunteered, just as a taxi driver volunteers to serve as a
means to my transportation. By accomplishing my purpose to be transported,
he accomplishes his to earn an income. We each consent to serve as means for
the other. Because of his consent, neither is used exclusively as a means
for the purposes of the other. The criminal no more wants to be punished
than the gambler wants to lose. But both the gambler and the criminal
volunteered for the risk of being punished or losing. Neither, therefore,

can complain if that which he risked does happen.
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Chapter 7--Deterrence, Desert and Drunk Driving

In the past few years, attempts have been made to deter drunk driving by
significantly increasing the penalties for the offense. The justification
for the increases 1s that they will result in fewer cases of drunk driving
and this will in turn reduce the numbers of injuries and deaths attributed to
such behavior.

In this paper, I argue that such attempts have not been successful.
While attempts to increase the severity of punishment for DWI (driving while
impaired) show an increase in deterrence in the short-term, such results have
not been sustained over the long-term. On the other hand, efforts to achieve
increased deterrence of DWI through more severe punishment produce
undesirable distortions in the criminal justice system. Thus, when such
results are evaluated in light of the deterrence theory (the theoretical
justification for increasing the penalties) they appear to be unjustified.

Since the deterrence theory, as I argue, is in any case an inadequate
theory for deciding questions regarding the allocation of penalties,
attention is turned to the deserts theory. I try to show that from a deserts
perspective, DWI is not, in itself, a serious offense and therefore does not
merit severe punishment. Since severe punishment is mot justified for DWI on
either the deterrence theory or the deserts theory, we should take a look at
the penalties currently in effect for DWI to determine if they are justified.

In recent years penalties for drunk driving have been markedly increased
in an attempt to deter such behavior. Since driving while intoxicated is
considered to be a deadly form of behavior, attempts to reduce such

occurrences are understandable. Nevertheless, there are two basic sorts of
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difficulties that arise from attempting to employ deterrence as the criterion
for determining the appropriate penalty for a criminal offense. One is the
practical problem of determining the relation of severity of penalty to its
deterrent effect. The other raises concerns about whether the penalty
appropriate from a deterrence standpoint is the penalty the offender
deserves.

In this paper I want to address each of these problems in light of
penalties currently being handed out for DWI (driving while impaired or
intoxicated) offenses., I will argue that, aside from the practical
difficulty of measuring how the deterrent effects of penalties are related to
various degrees of severity, increases in penalties for DWI offenses are not,
over the long term, effective. Secondly, I will argue that severe penalties
for drunk driving raise serious questions of justice.

According to the deterrence theory of punishment, punishment is
justified because of its social utility. Its social utility consists of
deterring criminal behavior, primarily through the threat of punishment.
Since criminal behavior harms society, deterring its occurrence has social
utility. Deterrence takes two forms. The effect that punishment has on the
criminal in reducing the chances that the offender will commit another
offense, is called gpecial deterrence. Special deterrence is often
identified with reform of the criminal. The second form of deterrence, the
effect that the threat of punishment has on preventing others from committing
crimes, is called general deterrence. General deterrence, rather than
special deterrence, is considered to be the main social benefit of

punishment.



Proponents of the deterrence theory usually realize that punishment has
its social costs. They are willing to concede that punishment is, in itself,
an evil, since it contributes to human suffering. For example, punishment
inflicts suffering on the offender and the offender’s family. Aside from the
suffering caused by punishment, there are, of course, all sorts of other
costs associated with the institution of punishment. It is well-known that
the financial costs of administering the criminal justice system are mammoth.

In general, punishment is justified according to the deterrence theory,
if the benefits of punishment outweigh its social costs. Thus, the theory
suggests that we employ a sort of cost\benefit analysis in determining
whether the institution of punishment is justified. Those who hold that
punishment is justified on the basis of deterrence are committed to
maintaining that the social benefits of punishment outweigh its costs. In
light of the enormous commitment of society'’s resources necessary to
administer the institution of punishment, defenders of the deterrence theory
must hold that punishment has a substantial deterrent effect.

Let us begin by assuming that punishment does have a deterrent

effect.l That is, having some penalty for an offense deters better than
having none at all. Let us also assume that the deterrent effects of
punishment are such that the social benefits of having the institution of
-punishment outweigh its social costs. Further, let us assume, for now, that
if benefits of punishment outweigh its social costs, this is sufficient to
justify the institution of punishment. Finally, let us grant, for the
moment, that deterrence provides an adequate basis for determining the proper
allocation of punishment. Each of these assumptions can be and has been
questioned.2 I will be questioning the last assumption myself later on in

this paper.



After granting these assumptions regarding the effectiveness of
punishment as a deterrent to criminal behavior, as well as its theoretical
adequacy in justifying the institution of punishment, we still can not apply
the deterrence theory to particular offenses until we answer yet another
question. This question concerns the allocation of punishment. How much
punishment ought to be handed out for a given offense? In order to answer
this question we need to know not only that punishment deters, a necessary
condition for deterrence to count at all in determining the allocation of
penalties, but also how the magnitude of the deterrent effect varies with
penalties of different severities.

Given the recognition that punishment has its social costs, the correct
amount of punishment on the deterrence theory is the amount that produces the
greatest social benefit with the least social costs. That is, the theory
directs us to choose the amount of punishment that produces the best overall
cost/benefit balance. 1In general, more severe penalties have greater social
costs, e.g., longer prison sentences produce more suffering for the offender
and a greater financial burden on society. If we are to justify such
penalties from the standpoint of deterrence, we have to show that more severe
penalties produce enough additional deterrent effect, i.e., social benefit,
to offset the additional social costs.

Unfortunately, the relation of severity of punishment to the degree of
deterrent effect is difficult to determine.3 The difficulty 1is largely due
to the fact that there are many factors that affect the incidence of a given
offense aside from the severity of the penalty attached to it. Social and
economic conditions can be mentioned as two factors commonly thought to

affect the crime rate and these, of course, are constantly changing. Thus,



one cannot directly infer, for example, if the incidence of a certain crime
“is reduced after an increase in its penalty, that the reduction in its
incidence is due to an increase in the penalty's severity.

Research on deterrence does tend to suggest, though, that once the
severity of punishment reaches a moderate level, increases in the severity of
a penalty are unlikely to add significantly to its deterrent effect. What we
do not know is at what level of severity this diminishing deterrent effect
takes place. Secondly, research tends to indicate that the certainty of
punishment is a more important component of deterrence than severity.

Attempts to deter drunken driving have characteristically taken the form
of promoting increased penalties for such offenses, e.g., mandatory
incarceration and revocation of driving privileges. In.addition to attempts
to increase the severity of punishment, spearheaded by Mothers Against Drunk
Driving, Students Against Drunk Driving, as well as other groups, other
efforts have focused on increasing the likelihood of punishment, e.g.,
enforcement crackdowns and sobriety checkpoints.

Although limitations of space prevent me from discussing in detail the
literature concerning recent efforts to increase the deterrent effect of
punishment and to thereby reduce the incidence of DWI the results are nicely
summarized by H. Laurence Ross, one of the leading scholars in the field.

Recent experience in the United States seems to support the conclusion,
reached on the basis of earlier inter- national experience, that legal
interventions intended to deter drunken driving succeed in the short run to
the extent that they are capable of affecting drivers’ perception of the
certainty of punishment. Evidence of a deterrent effect for severe penalties
remains elusive, but the distortions in the criminal justice system produced

by the severity of punishment have been impressively documented.5



Ross supports his conclusion with results from the 1981 attempt by the
state of Maine to deter drunken driving. Maine boasted "the toughest drunk
driving law in the nation" which, among otlier provisicns, called for
mandatory incarceration if blood alcohol levels reached a certain point.
Surveys indicated that the Maine campaign increased the perceived risk of
drunken drivers being appreherided and convicted and the perceived severity of
punishment. Results reported for 1982 suggested a significant deterrent
effect for the new efforts. However, results for 1983 "testify to the decay
of this effect over time."6

On the other hand, a well-documented effect of penalties of increased
severity is the distortions this introduces into the criminal justice
system. As penalties increase in severity, a smaller percentage of those
arrested are convicted, the number of jury trials increases and jails become
so overcrowded that many accused of drunken driving are released. This is
what Ross means by "the distortions of the criminal justice system,"
resulting from inecreases in the severity of punishment for DWI.

Based on a survey of studies concerning the outcome of efforts to deter
DWI by introducing more severe penalties, or by attempts to increase the
likelihood of the offender being apprehended and punished, one must conclude
that such efforts do not appear to be justified from the point of view of the
deterrence theory. The deterrent effects of more severe penalties do not
last and the costs of achieving this short-term increase in deterrence, given
the distortions it introduces into the criminal justice system, clearly
appear to outweigh the benefits. From a strictly deterrence standpoint,

then, such increased penalties must be regarded as unjustified.



Apart from the ineffectiveness of recent attempts to achieve increased
deterrence of DWI, there remains the question of the adequacy of deterrence
as a basis for determining the proper amount 95f punishment to be visited on
the offender. Suppose that these penalties did deter sufficiently for us to
conclude that their benefits outweigh their costs. Imagine that we had ready
the facilities and the staffing to efficiently process those guilty of DWI.
Do we then simply select the penalty that will achieve the most deterrence at
the lowest social cost?

This, of course, is precisely what the deterrence theory prescribes,
But suppose we discover that if we selected 30 year prison sentences for DWI,
the deterrent effect would be such as to virtually wipe out DWI. Or, imagine
that we select a few DWI offenders and in order to make examples of them, we
sentence them to death.

Although I doubt that this would achieve the long-term deterrent effect
we are after, assume that it did. One might then argue, that since so few
people are suffering the punishment and because the penalty is so effective
in deterring DWI, the social benefits clearly outweigh the social costs.
Should 30 year prison sentences or the death penalty be used to deter DWI?

Naturally, I am not advocating that such penalties should be
considered. What I am pointing out is that the deterrence theory would
sanction these penalties if their social benefits were greater than their
social costs. But, it seems to me that even if they were socially
beneficial, it would be wrong to employ them. It would be wrong because

those found guilty of DWI would not deserve penalties of this magnitude.



This suggests that the deterrence theory is not an adequate theory for
determining the allocation of penalties since it might advocate penalties
which ought not be employed because they are inconsistent with what the
offender deserves. 1In order to remedy this defect, we need to look at
punishment from another wviewpoint. We need to.ask, what sort of punishment
is deserved for a given offense, rather than what sort of punishment will
best deter. In other words, we need to look at the question of allocation of
punishment from a deserts theory rather than a deterrence theory.

The two theories could hardly be more different. The deterrence theory
looks forward, for its justification, to the effects the contemplated
punishment will have on society as a whole. Since the amount of punishment
is determined by its future social effects, what the offender did in the past
is not the basis for punishment. On the deterrence thecry, one is not
punished because one did wrong, but, rather, because of the deterrent effect
the punishment will have on other offenders.7 It is this deterrent effect

that justifies both that the offender will be punished and amount of that

punishment. 1In fact, leaving aside the reformative effects of punishment on
the offender (these play a minor role on the deterrence theory in any case),
if we could gain the deterrent effects of punishment without actually
punishing the offender, this is what the theory would prescribe. 1It is
because the deterrent theory looks forward to the effects of punishment,
rather than back to the nature of the offense, that allows it to justify

penalties inconsistent with what the offender deserves.



On a degerts theory, punishment is justified on the grounds that those
who break the law deserve punishment. Thus, the deserts theory looks back to
the past in its justification of punishment. It is because the offender
broke the law that punishment is justified. The fact that punishing the
offender might have a deterrent effect plays no role in its justification on
the deserts theory. Punishment of the offender is justified solely on the
grounds that he or she deserves it. The amount of punishment that is
justified is determined solely by how seriously wrong was the offense.

In order to decide how severely an offender ought to be punished, then,
we have to determine the seriogusness of the person’s offense. How is
seriousness to be understood?

Standard accounts of seriousness, such as that offered by Andrew von
Hirsch in his Doing Justice,8 involve the culpability of the offender and
the amount of harm caused by the act itself. Let’s look at harm first. The
seriousness of an offense is to be determined, in part, by how much harm an
act of that sort typically causes. So, on this account, arson is a more
serious offense than, say, defacing a building, because it does more harm.
Since more seriocus offenses are to be punished more severely than less
serious ones, arson is to be punished more severely than defacing a building.

The other component in determining the seriousness of an offense is the
actor’'s culpability. Did the offender do the act intentionally, recklessly,
or negligently? Was the act provoked or unprovoked? Each of these questions
refers to the mens rea component in assessing criminal liaﬁility, the "state
of mind" of the offender. 1If, for instance, I intentionally run down a
student in a crosswalk for the purpose of getting even with him for something

the student did to me, I am more culpable than if I hit a student in the
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crosswalk because I am not paying attention to my driving. Notice that in
both cases the amount of harm may very well be the same, but we generally
think that intentionally killing is a more serious offense than negligently
killing. The reason is that the offender is more culpable, i.e., more to
blame for the offense. Therefore, on the deserts theory, intentional killing
deserves more punishment,

Since culpability of the actor plays a significant role in how serious
an offense is, in assessing the harm done by a particular sort of behavior,
we will want to limit our consideration to how harmful is a single act of
that kind. Although offenses such as shoplifting may be quite harmful in
aggregate, a single act of shoplifting usually causes little harm. While on
a deterrence model we might want to punish shoplifting severely, since in
aggregate it does so much harm, on the deserts model this will not be true.
A person is, generally, responsible only for his/her own actions, not for the
actions of others and can, therefore, be justly punished only for the former.

One further refinement in our account of seriousness appears necessary.
What about the risk of harm presented by an act of a particular kind? The
criminal law, for instance, considers armed robbery to be more serious than
burglary, even though the actual harm caused in a given case may be the
same. Having a gun present does not, in itself, cause more harm. Rather,
the claim is that more harm is rigsked because of the presence of arms.
Assuming that the offender is aware of this increased risk, he/she then
deliberately subjects others to more risk of harm. The increase in the risk
of harm, then, makes the offense more serious and, coﬁsequently, deserving of

more punishment.
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With this sketch of seriousness to guide us, we can now address the
question of how seriously wrong is the DWI offense. Once we have answered
that question we will be ready to address the question of how much punishment
is appropriate for the DWI offender. Since the amount of punishment, on a
deserts theory, is to be determined by the seriousness of the offense, let us
begin by asking, how serious is DWI? To answer this question, as we have
seen, we need to inquire into the harm done or risked by such offenses and
into the culpability of the offender,

If the penalty for DWI is to be based on what the offender deserves, it
seems clear that we must focus on how much harm is done or risked by a single
act of DWI, not how much damage such behavior does in aggregate.9 The
latter consideration, while important from a deterrence standpoint (that is,
how important is it for society to deter such behavior), is irrelevant, as we
have seen, from the viewpoint of deserts since the offender is not
responsible for the behavior of others.

One obvious difference between DWI and, say, robbing a bank, is that a

single instance of DWI may cause no harm at all. When someone is robbed,

unless the robber is apprehended and the property immediately recovered, the
victim has suffered harm. In contrast, however, no harm is caused by the

typical DWI offense. Although DWI does not in itself, necessarily, cause

harm, it does xisk harm. It is for this reason that it is prohibited by law,.

A second important difference between a crime such as robbery and DWI is
that although the DWI offender intends to drive the car while intoxicated
and, perhaps, knowingly subjects others to risk, he/she does not set out with
the intention of harming someone.lh0 Presumably, the harm arising from
robbing a bank forms part of the robber'’s intention, although this may not be

the motive for the action. This affects the agent’s culpability.
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With these points in mind, we must ask, first of all, what is the risk

involved in DWI. The question has two components, how much harm is risked by

a single case of DWI and how likely is it that the harm will occur.
Obviously, the amount of harm that could be caused by an instance of DWI is
great. It could result in the serious injury or even death of several
persons. Thus, on the bases of our answer to this questions, alone, DWI
would seem to be a serious offense deserving severe punishment.

Before we accept this conclusion, however, we must also ssgek an answer
to the second question: how likely is this harm to occur. The answer here
is not so obvious, and we must turn to the research on the subject for an
answer., It 1is clear that driving a car under normal conditiens while sober
presents some risk of causing injury or death both to oneself and to others.
How much more likely is such an outcome if one is DWI? According to Ross:

While drinking and driving on the massive scale experienced by modern
societies 1s associated with costly and tragic consequences, the individual
trip impaired by alcohol is extremely unlikely to harm anyone. Fatal and
injury-producing crashes are extremely rare events. According to Summers and
Harris's (1978) estimates for the United States, the probability of a crash
is three times higher fecr the impaired driver than for the sober one. Yet
the absolute risk of a crash for the impaired diiver still is only on the
order of 1 in 1,000, and the absolute risk of causing injury or death is of
course considerably lower.11

If the ’'absolute risk’ of an alcohol impaired driver causing injury or
death is so low, and provided we are correct in maintaining that the DWI
driver does not intend to cause injury or death, it is difficult to show that

DWI is a serious criminal offense. As we have seen, DWI is not, in itself,
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harmful but only increases the risk of harm. Since the risk of harm of a
single case of DWI is not great, even if we assume that the DWI driver
intentionally subjects others to that risk, the degree of culpability is
still not great.l2

If we cannot show that DWI is a serious criminal offense, then, on the
deserts theory, we cannot justify severse penalties for it. Now, of course,
there are different degrees of intoxication and it can be shown that the risk
of causing an accident and, thus, ?he risk of causing injury or death,
increases as the level of intoxication increases. In that case, the
seriousness of the offense would increase. This suggests that if we are
concerned with the offender's deserts the law should, where it often does not
now, distinguish different levels of intoxication and vary the penalty
according to the level of intoxication.

But the level for the typical DWI offense is set at .10 BAL (blood
alcohol level) and the question remains whether penalties recently put into
place or proposed for that offense are too scvere from a deserts
perspective. This is a difficult question to answer since the deserts theory
does not precisely determine what an appropriate penalty should be. (The
same is true for the deterrence theory,) The deserts theory does, however,
clearly rule out one being punished more for a less serious offense, than one
is punished for a more serious offense.

On that basis, one must be led to wonder how mandatory incarceration can
be justified when one-fourth of those convicted of much more serious

13 Althéugh

offences, e.g., rape or robbery, serve no jail or prison time.
this does not prove that penalties for DWI are too severe, it should at least

raise the question in our minds.
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In any case, my purpose in this paper has not been to decide what the
correct penalties for DWI, or for any other offense for that matter, ought to
be. Instead, I have argued that from a deterrence standpoint, which, by the
way I tried to show is an inadequate standpoint, severe penalties for DWI are
not justified. This is because there is simply no evidence that such
penalties are successful in producing long-term deterrence, although they do
produce serious problems for the administration of the criminal justice
system.

From the deserts perspective, I have claimed, DWI cannot be considered a
serious criminal offense. This entails that it is not deserving of severe
punishment. Although I have not suggested what a correct penalty for DWI
would be, I hope that I have provided a framework within which such a

determination can be more easily made.
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Chapter 8-~Punishment as a Systems Problem

The title of the talk is "Punishment as a Systems Problem", and I was
delighted with that title because it harks back to some of my early
experience, some of my early training, in looking at issues as systems
issues, I think it is the systems context, particularly, that we want to
think about punishment policy questions and, particularly, interpret some of
the results we got this morning regarding punishment policy.

As many of you have seen or know, there's this simple construct of a
system that has inputs or policies or, if you will, knobs on a black box
going through this punishment system with outputs or consequences that are,
in a sense, the dials on a black box that one cares about. The crucial
element of the system is that it has a feedback loop, so that if the outputs
are in conflict or what you don’'t want, you use that to modify the policies
and so the whole system maintains a stability and integrity and a control.
It's a fairly simplistic notion but it urges some appropriate concerns.
Those are, first, that you have to have some concern for what happens when
you do something. It’s not enough simply to do it. 8o it is concern for the
consequences, arnd those consequences have to be assessed ultimately in terms
of the objectives of the system. What is it doing and why? It has to have
concern for the interaction among the parts of system. It recognizes that
the criminal justice system has a bunch of ipteracting parts, and it is those
interactions we have to be particularly sensitive to. It is particularly
concerned with internal coherence. That is, there has to be some
relationship between the inputs or the policies and the consequences.

In this context, I'd just like to put on the table the often quoted

statement that the criminal justice system is not a system. Indeed, at some



level that's intended. When we deal with individuals we don’t want a single
decision maker dictating liberty, life, and death considerations. We want a
system that has its own internal conflicts, its own checks and balances. But
we do want, and we've shown in a variety of ways, some coherence in the
aggregate, It's in the aggregate that policies become relevant. Indeed,
LEAA was created to provide some of that system coherence and system
integrity. Through a whole variety of misfortunes, the wrong agenda at the
wrong time, LEAA had a demise. There's also an inherent logic about what
policy 1is that requires this kind of system thinking. 1It'’s the distinction,
for example, between sentences which are the individual acts of deciding
judges, among others, versus sentencing policy. It’s the policy that must
reflect some of the aégregate consideration and it's the issue of the policy
that I particularly want to address today.

As we deal with consequences and objectives, we have to do a number of
dichotomies. As we think about punishment, I think there'’'s a dichotomy
between two primary objectives, and I think it’s these two primary ones,
rather than the six or eight that we heard about this morning, that really
deal with what the system is trying to do. On one hand, it’s trying to
impose punishment in a desert sense for what is deserved as means of
reinforcing the values of the society that may have nothing to do with the
crimes that are averted. [On the other], it's also trying to avert crimes.
As it averts crimes, we make a dichotomy between the ways in which it does so
at a macro level, which is what we call general deterrence, that is, the
symbolic effect of the punishment in deterring others, and the micro effect,
that is, what it does to the individual offenders. At the individual
offender level, there is another dichotomy involving incapacitation, that is,

removing the individual from the streets so that he removes his crimes from



the street with him, for example, as a pathological rapist does and, for
example, a drug dealer does not. When the individual removes his crimes from
the street those crimes then get averted. Or behavior changes in the
individual subsequent to treatment, which is rehabilitation as well as
special deterrence. Within the incapacitation, one might make a further
dichotomy between that which one does without trying to select who are the
worst offenders, the most frequent offenders, the most persistent versus
selective where one really tries to home in on who are the worst explicitly.
This structure, then, is linked to the two primary objectives by which the
outputs would be measured. One is whatever effect it has on crime, [that is,
the change in] crimes attributable to more or less of any of these
activities.  There'’s also the issue of justice, [that is,] the degree to
which the punishments delivered are viewed as just. In that context, there
are relative issues and there are aggregate issues. Is this sentence or 1is
this punishment reasonable with respect to that other punishment and at the
relative level and in the aggregate? Are we being excessively harsh or are
we being excessively lenient? Underlying it all is the issue of costs which
is best reflected in prison populations, and we have to think about prison
populations, not only costing $15,000 to $20,000 per prisomer per year, but
the whole variety of societal costs associated with incrementally putting
more or fewer people in prison. Putting fewer or more may change crimes and
those are some of the trade-offs that we have to make as we establish those
aggregate policies. This provides a context for putting a little more
specificity onto that first black box picture we [described].

Within the punishment system, the primary deciders, the primary
articulators are the judges, of course. They do the sentencing. The

prosecutors have a strong role in this. They do the charging and the



charging in many cases shapes the sentence. The parole folks, in most
settings, really decide the time served. The legislatures put bounds and are
the vehicle for explicitly articulating policies through statutory acts, the
traditional, albeit largely irrelevant, role of legislatures, and
increasingly Iin establishing determinant sentences, mandatory minimum
sentences and so on or through their agents, sentencing commissions and the
like, that are explicitly responsible not for doing sentencing as judges do
but for establishing sentencing policy that ultimately constrains what the
judges do and what the prosecutors do.

The policies then are the sentences, and, as we heard this morning, the
announced sentences and the time served and the consequences relate to
crimes, costs, prison population and justice. I’'d like to start dealing with
some of those issues. I can’t deal with them all, The ones that in a sense
are most relevant to the discussion at this conference are the justice issues
and I'd just like to say a few things about them.

The dominant theme as one thinks about justice really relates to desert,
and Norvil Morris for example talks about desert not as the absolute standard
but as limiting principles. That is, one shouldn’t go above or beyond what
is just in a relative sense but one has considerable flexibility within that
as long as one doesn’'t violate that. The dominant theme of desert is
proportionality. That is, a more serious crime should get a more serious
sentence. The sentence for robbery should be no less than the sentence for
burglary, everything else being equal. On the other hand, a particularly
serious burglary, a burglary that involves an offender with a long record,
may well involve more serious punishment than a minimal robbery. The real
issues end up being what are the reasonable factors to consider in

establishing the desert. There'’s no ambiguity that the dominant one is often



seriousness., All the literature affirms that. All the empirical evidence
affirms that is the dominant consideration. Very few people will argue that
prior record does mot belong in there., There may be differences in the role
of prior record. Yet I was struck, for example, in how small the attention
paid to prior record was in the survey this morning. It’s clear that both
empirically and judgmentally that prior record is important. It'’s clear in
sentencing commission guidelines that prior record becomes important. The
interesting issues come down to the other attributes that may or may not be
included. There’s no ambiguity that race is the absolutely precluded
variable, and that there are some few who may argue that's too bad, because
look at the enormous difference in offending between whites and blacks, and
why can't we deal with it. Some subtlety argue that on normative grounds, it
should not be included, which is clear, but rather on empirical grounds,
there is indeed an important difference between whites and blacks in their
involvement in crime. But when one looks at the population that does get
involved in crime, those who do participate, the factors that distinguish
more or less serious offenders among the class of offenders don’t carry
racial information so that empirically it is also inappropriate, as well as
inappropriate on normative grounds.

As one gets to other wvariables, there’s a very inmportant tension and
what I would love to see sorted out is the degree to which some of these
variables are not implemented, and what we see is very little influence of
these variables, variables like drugs and unemployment. The problem with
those variables is that they are acting in opposite directions. For those
who adre trying to avert crime, some of these wvariables are predicted
factors. They are legitimately aggravating considerations because they

reflect an increased propensity of this individual, who uses drugs, who is



unemployed, an increased propensity to commit crime. On the other hand,
those same factors for the individual who is assessing blameworthimness, who
is assessing desert, those factors are mitigating. The individual who had
diminished competence is less culpable for the harm or éhe offense engaged
in. I suspect we have seen no effect of these largely because the mitigators
and the aggravators balance each other out. 1I'd love to see that partition
because the crime controller should deal with those as aggravating factors.
The retributivetist, the one who is concerned predominantly with desert,
should see those as mitigating factors.

All of the discussion about proportionality really talks relatively,
talks ordinally, what is more and what is less but doesn’t give us very much
guidance about the absolute scale. What one might call the proportionality
concept. We may all agree that robbery should get twice as much punishment
as burglary, but is it one year or two years, is it two years and four years,
or is it four years and eight years. There is mnot very much guidance in
desert to find out what that scale factor is, what that proportionality
should be. That's why we went out and looked at some years agd in a survey
that was much simpler, much more expeditious, much less of a survey than the
one we heard about today, to try to get a handle on what the public thought
about what this scale factor ought to be. [Blumstein describes the data
appearing in his article (with J. Cohen), "Sentencing of Convicted Offenders:
An Analysis of the Public'’s View," Law and Society Review 14:223-261, 1980.]
These ranges are the actual sentences imposed by the Pennsylvania courts.
The left end of these horizontal bars are the minimum sentence; the right end
is the max and this is what the people called for in the survey, and this 45

degree line is the cases where the survey and the actual would be identical.



It's clear that the people are calling for sentences that were close to the
max. The minimums were roughly half the max and, as you probably know,
almost always it's the minimum sentence that'’s served rather than the
maximum. Here'’s a factor, too, that was reflected. That was the sentence.
This is a picture of the actual time served. These are narcotics posscssion,
robbery, auto theft and so on. The question here was for somebody who was a
repeat offender, how much time should that person serve, and this horizontal
axis was again the actual time served by people in Pennsylvania prisons. The
great bulk of them were indeed repeat offenders. Here is that 45 degree
line. What you see by looking at this is a very high correlation between
actual sentence and what the public calls for. This is the same result we
saw here. There is quite a good agreement on the proportionality. There is
considerable disagreement on the proportionality constant. Most of these are
in the range two to four times and probably best approximated by four times
what the actual sentence is, something not dissimilar from the results we
heard about this morning. Similar results on probahility of going to prison
if convicted are shown. The purple pictures are prison or jail and the
comparable green pictures are just state prison, and it highlights the point
that was raised this morning. That if you bring in jail, particularly for
the minor offenses, it adds an awful lot because of the very large fraction
of people imprisoned go to a local jail, particularly at the minor offenses.
But again, the best approximation for any kind of incarceration here was that
the public was calling for twice as much time.

Let me make some observations. I think there is striking agreement and,
again, that was reflected in the survey results we heard this morning on this

sense of proportionality, on what is more serious and what is less serious.



But there is a big difference between the public’s proportionality constant
and that of the criminal justice system. Rather than simply accepting that,
I think it’'s best to think very hard about how these norms of the public get
formed. Until I started working with the criminal justice system, I didn't
have a good sense of what would be appropriate. Where do I get my
information about what the appropriate norms are? Probably the best
information I get is from the newspaper reports at the most dramatic event in
the criminal justice process, which is the conviction day, particularly in
the very flashy cases. What does the press tell us? They tell us that "Joe
Smith" has been convicted of "x" and faces so many years of punishment. What
he faces is the sum of the statutory max for all the conviction charges
served consecutively. Nobody serves consecutively. Hardly anybody serves
anything like statutory maximums. But, if that is where [the public’s] mind
comes from, that is bound to be distorted and if someone asks me how much
should someone get, I would think that would come into account, particularly
those stories I read about in the press which are inevitably the most heinous
version of any particular offense.

I think we've seen a process over the last ten to fifteen years where
the sentencing process has been profoundly politicized. It used to be that
sentencing was an issue left to the professionals in the criminal justice
system, particularly parole boards, and they made their judgments about when
someone should be appropriately released within bounds established by the
judge which may have been tight or loose bounds. We see politicization and,
in the process, the cheapening of sentencing. What we particularly get our
attention drawn to in that politicization process is the most heinous version

of a rape, the most heinous version of a murder, the most heinous version of



a robbery. That, too, pushes our cognition out to the higher values. I'm
not too familiar with all the literature, but I know there have been a number
of studies where they have asked people how much should a robber get, how
much should someone get for this robbery, and then they take the individual
(the flesh and blood robber) and tell the respondent something about that
flesh and blood robber, and this clearly will shift downward in the sentence
imposed when the flesh and blood is presented. I.raise this simply to
recognize that when people say when asked a bland question what should
someone get, it's not a trivial issue and really requires some exploration to
sort out the basis by which those answers are arrived [at]. I think most of
us identify as victims.  When the percentage of population in a year that is
touched by crime is something between a quarter and third, most of us are
victims., A quarter to a third of the respondents in any survey likely will
have been victims or have someone in their household who has been. I know
when I was victimized I felt enormous anger and animosity towards the
offender who did it to me. If the criminal justice system is simply to
represent the sum of that animosity, then we might as well have a vigilante
system. I think there is a moderation of that persomnal animosity that
transforms it into the social policy that gets reflected in punishment
policy. I should say that when one asks the question price-free, people will
always ask for more of what they would like than when they start to face some
of the price implications c¢f what it costs tc get what they are asking for.
The fundamental theme here is that, number one, it is important that we know
what the public wants, it's important that we know with increasing
sophistication what it wants, what it wants under different circumstances,
and where it becomes particularly uncomfortable one way or another, harshness

or leniency. But with all that, I think we'’wve got to view the criminal
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justice system as moderator of that public demand, and it's that moderation
process that tries to appreciate some of these subtleties and tries to
appreciate some of the tradeoffs associated with the system.

We basically have to inform the public with much greater sophistication
about what sentencing is about. Unfortunately, the politicization process
doesn't provide that information. What it provides is lots of rhetoric that
says we hate these offenses; therefore, let’s crank up the sentences on them
without dealing with the issue of the degree to which cranking up the
sentences will do anything about those particular offenses. I'’ve been
particularly interested and involved in some of the debate within the
Pennsylvania Sentencing Commission on sentences for drug offeaders. Here is
a relatively sophisticated group that has been trying to sort out where it
wants to be on sentences for drug trafficking, one of the currently popular
offenses. 1It's clear that to some degree we want retribution, but I think we
would all agree and even the most hawkish testifiers when pushed have
indicated that it was predominantly the big dealers that they want
retribution on rather than universal retribution on the large majority of
street dealers who are users themselves. It'’s unclear to what degree
increasing sanctions would significantly affect drug trafficking through
deterrence. I sense that it’s awful tough to get a good measure of the
deterrent effects on burglars, on robbers. I sense a very large queue of
people willing to replace those who are deterred because of the very large
profits to be made in drug dealing. In terms of incapacitation, it’s also
clear that there'’s a large queue of other sellers willing to replace those

who are locked up and that one isn’t going to do very much about higher
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_sentences on drug trafficking through incapacitation. On the other hand, the
population that is particularly relevant are those individuals who are
robbers, who are drug users and, certainly, I would think those are
populations, who if incarcerated, would have a significant incapacitation
effect in any event. 1It'’s really necessary, then, in thinking in just this
one example, that we start sorting out what we want to do symbolically, what

will be the effects on crime and which crimes, and what are the effects on

costs, particularly as represented by prison populations which are now being -

overly filled. The question is really one of finding an appropriate
allocation of the very limited, increasingly constrained capacity that we
have to deal with.

What we have here then is a problem that really focuses on political
processes. The systems issue is how do we find means for linking
punitiveness, which in a sense we all want, with its costs, which are much
more subtle, much more societal. In the political process, punitiveness is
too often used as a free lunch by those who want to gain political advantage
by being tough because it clearly has demonstrated to be an effective
political instrument. We see this reflected in a whole sequence of
crime-of-the-month bills introduced whenever there’'s a heinous visible
offense. We immediately see legislation introduced to assign a mandatory
minimum to the whole class of that offense rather than to deal with those
particularly heinous versions. Inevitably, costs and crowding follow without
dealing with those downstream consequences. They are typically not taken
into account in the political process. The real problem is that we have a
correction system that is suffering profoundly the consequences of this

political process. They don’'t have the vehicle for solving the problem.
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The solutions have got to lie elsewhere, in the legislative process, in the
prosecutory process, and in parole. Unfortunately, there’s no constituency
to argue for their case. We need new methods, therefore, for developing this
feedback control. For developing the control to keep the system from getting
out of hand, we need new methods to maintain stability and that’s the only
way in which this system is responsibly managed.

Let me just say a few thiﬁgs about approaches to that. As we deal with new
punishment policies, it'’s crucial that wé find means of developing impact
statements as well as crime effect statements associated with those
policies. As we start to think in those terms, at least we bring both of the
issues together on the same table. In Pennsylvania, for example, there was
introduced into the legislature some years ago a mandatory minimum prison
bill that would have cranked sentences to five years for burglaries and a
whole variety of other offenses as well as murders andvrapes. Ani impact
analysis of that showed it would have about doubled prison populations. The
big increase would not be in the murderers and rapists; they would go to
prison for that mandatory minimum anyway. The big increase would be at the
margin, at the offenses that were not getting the serious increases. At
least people in this context would start to worry [about] the issues of what
are those impacts. Another vehicle for doing this is the sentencing
guidelines as illustrated by the Minnesota Sentencing Guidelines Commission
where they view prisoﬁ capacity properly as one of the relevant
considerations in establishing a budget of sentences. There was a fixed
- aggregate capacity. They could go to the legislature and say we don't like
- your capacity; we want more. But at least it was responsible to try to

allocate that capacity (or any potential future capacity) over different
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kinds of offenders as reflected, for example, in prior record and as
reflected in different kinds of offenses provides that feedback to policy
with appropriate concern for output considerations.

A fascinating idea was proposed by the corrections commissioner of
Connecticut some years ago. He said, "Look, we can't decide how to limit
capacity. Why don't we give each court or possibly each prosecutor so many
of our prison cells. If he wants a new guy in, he’s got to decide wh; goes
out." The prospect of seeing a solution like that very quickly isn’t very
likely but it makes one think much harder about some of the other approaches
for bringing these aggregate considerations into account. We have to think
of punishment as an allocation process. We have a limited current supply and
we have to allocate that. We may well want to increase thé supply. We may
want to increase the capacity to punish. If we do so, we ought to take into
account our desire for more punishment and the cost implications that it
represents., I think the assessment of this has got to be done, not at the
average, not at the top, but at the margin. Who more will we put in if we
had another 100,000 prison spaces in the United States? It's not the average
prisoners--those are the folks who go already--it's the people at the
margin. It's entirely legitimate that we consider them. It's entirely
legitimate that we consider the crimes we would avert at the margin. It’s
particularly important that we do so in the context of the population this
country is going to have at least five to ten years from now and their
respective crime committing propensities. But it’s looking downstream in
terms of what kind of punishment system we want and what are we going to pay
in terms of the number of fellow citizens we want to lock away, in terms of

the number of crimes averted, in terms of the justice--harsh or soft--that we
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want to deliver. It’s in that context of putting it all on the table at the
same time. ' I think this is the really the critical criminal justice system
policy that we've got to look forward to, and the more we can get a group
like this worrying about those issues together rather than in disjointed

rhietorical form they always take, the more reasonable, responsible, and

effective I think the response is going to be.
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PUBLIC OPINION, POLITICS, AND PUNISHMENT

Introduction

"The citizens of California want people locked up and put away,
but we can't keep doing this forever and still have schools,"
says a consultant to the California state legislature.l "It is
politic to increase punishments and the [Texas] Legislature is
politic. Texas is not alone; the same has happened in New York,
Minnesota, Illinois and California," writes the president of a
national lawyers group.<? "The public wants to lock up everyone
who spits on the street," worries the director of a state
penitentiary in the Southwest.3 "We are entering a cycle--I
think~-in this country that is very punitive, very retributive
oriented, very punishment oriented, and with not a great deal of
concern about people;" complains a corrections director in the
Midwest.4 A court-ordered study of the prison crisis in
Tennessee criticizes "policy-makers who blindly follow the
politically aroused prejudices of the masses." The head of an
organization that studies prison overcrowding maintains that "we
are learning we simply cannot continue our insatiable desire for
incarceration."® A Tennessee state senator concludes that
"we've been paying for vengeance, and we're finding it very
expensive and very counterproductive."’ Finally, in a speech
to his organization a recent president of the American
Correctional Association argued that:

While there is discussion and great interest in the issues
surrounding crime and criminal behavior, too often the
shrill rhetoric results in harsh penalties which ignore the
reality of consequential costs. It is unfortunate that .the
serious nature of ccrrecticnal problems centributes to the
politicizing of the issue; however, i: is much easier to
support harsher punishment than to seek effective
solutions. . . . Policy can only be implemented by
influencing and changing the perceptions of the public.
Changing these perceptions, often in the face of
politically motivated rh&toric, is a monumental task, but
it is a task which we must try to perform.8

These statements represent a widespread and deeply felt view
regarding the connection between public opinion, politics, and
punishment in the United States. This view comprises the
following elements: (1) the public, motivated by desires for
vengeance or retribution, seeks excessive levels of punishment
for criminal offenses; (2) politically motivated politicians use
irresponsible rhetoric to play to public fears about crime,
offering the simplistic solution of more and longer
incarceration; (3) the combination of irresponsible politicians
and a vengeful citizenry overwhelm the more responsible voices in
the governmental system; and (4) the result is-that too many

Al
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cffenders are incarcerated fcr too long a time in Too many
prisons at too much cost. Prison overcrowcing with its resulting
tensions and cdisturbances, the corruption of thousands cf less
serious offenders unnecessarily incarcerated, the diversion of
scarce resources from important social programs, and, mest
seriously, <the failure of the governmental system to address
adecuately the crime problem can all be atiributed <o a seriously
. deficient policymaking process .that responds too readily to
irresponsible public desires.

It is a disheartening picture, especizlly in its view of the
cuality of public judgmenis about crime and justice, the motives
and tactics of elected officials, and the competence of our
coverning institutions. Indeed, it is hard to think of another
egrea of public policy in the United States in which so many
rrominent acters share such a bleak view of the citizenry and its

leaders. I the picture is accurate, one would a‘mcs* be feorced
to conclude that democratic gove*nmeﬁu as presently cons__tuted
in the states of this nation is incapeble of making and

-

aczinistering responsible policy regarding crime and runishment.

I maintain, however, that this view of the con junc.-on of
public opinicn, politics, and punishkment is fundamentally wrong.
vnile I do not dispute that in criminal justice, a2s in other
poricy Zfielés, there are scmetimes irresponsible politicians and
tninformed and unreascnable citizens, I will argue +hat actual
ievels of punishment in this countrv during the past several
cecades have not been driven by pubklic zttitudes and desires. On
tThe centrary, in a variety of discrete ways putlic cpinien is
screened out from the effective cdecisions regzriing punishment in
the criminal justice systex. The resul:t, I suggest, i1s levels of
runishzment su:sban:;al;y below what <The public ccnsiders jusct.

* * *
ron June cf 1881 through December of 1884 I weorked for the

Cock County States At:v-“ev's OZZfice (Ccsao) in Chigaco, Ill.

The CCSA0 is the public prosecutor for violations cf state law
cnhet occur within Chicago and many of its suburbs, an area with a
cpulztion c©f 5.2 million persons. While I worked there the
CCSA0 employed about 570 aticorneys who prosecuted arproximately
4u,u00 felonies and wmore fhan helf a xillion nmisdemeaners each
vear Courts in Cook County sentenced zbout 7,000 Zelons each
vear to the Illinois state prison system, eguivalent to two-
tnirds of the state-wide total.

" f

Zmong other duties, I was assicned by States A“c*ney Richard
M. Daley to work extensively on two crime znd punishnent
controversies that confronted the citizens of Illinois curing
these yezrs. The £irst was the con:ir oversy over the "early
release" of rrisoners from the state prison system, which came to
& head in the snrlng surmer, and Zall of 1983, The sec onc, wuch
less heazted and publicly v1s*b’e, was & successZful fight the
winter and spring of 1584 to revise state procedures Zor the



granting of parcle to the 1100 oIfenders in the state priscn
gystem (800 convicted of murder) who had been sentenced before
February of 1978 when determinate sentencing was introduced in
Illinois. My argument draws heavily on lessons that were learned
about public opinion, politics, and punishment from these two
episodes.

Micro Data: Chicago and Cook County

"Tarly" Darples

Consider the following exarples of murderers paroled Zrcm the
Illinois Depariment of Corrections (IDOC) to Chicago and Cook
County between January and Novexber cil 19§3:10

1. Darrell Canneon was parcled from state priscn con January 23,
1583 for the 1570 murder of 6&-year-cld EZImenuzl Lazar Oon
February 6, 1870 Cannon entered the Wee rolks Toy S« o*e on 79th
St. in Chlcago. Ee announced a2 holdup and demanded money Zfrom
Mrs. Lazar, who was behind the counter. When Mr., Lazar, who was
entering the store from the ba_k, saw what was happening, he
turned to flee. Cannon shcf him in the back, spinning rim
around, and then shot him Zfour more times, emptiying his .38
caliber revolver Cannon was arrested Zive days later at hi

is
aunt's apartment in possessicn of the murder weapon and a 287
Magnum, both Zully leoaded. Investicators subseguenily discovered
£nzt Cannon had j*ev*c“=’y becasted thazt he was a nitman Zor the

Black 2 Q"c::ze Nation street cang and that nhe nad killed 15
“Hecple. He was convicted cf zurder by a Cecok County jury, which
recormmended a2 sentence of death. 'The dece sentenced Cannen :o

10C0=-200 vears. Throughout the trial ané even as the sentence was
being proncunced, Cznnon vowed T©o Kill the arresting cff;c:: and

the prosecutor "no matter now long it took." TFor his crime
Cannecn sexved a total of 12 vears and 11 months behind bars.
(211 time-sexved ficures in this paper include any time spent in
jail pending and during trizl, unless otherwise noted.)

Postscript Nine months aZfter his paroie Cannon and an
ccomplice cc._rle"q out an execution style murder cof a smell-time
cepe dealer, apparently on créers from the Il Rukn street gang
(the new name fcr the Black ? St one Na<t 1cn). He was subsecuently

-
.

convicted for this crime and sentenced fo life in prison.

2. Willizm Redwine was parcled to Cook County on September 2,
1283 for the 1570 murder of Chicago Police CZficer Xenneth Xaner
On June 12, 1870 Redwine and & group of young men sbo“ed Officer
Kaner 51:11n~ in a marked sguad car £illing out a report.

Redwine and his companions decided tec steal the offlcer‘s sexrvice
revolver. Three of them approached the cax. One fired a shectgun
into the officer's face, while Redwine fired his .38 caliber

revelver., OZfficer Kaner died instantly. The men were arristed a
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few blocks away with Kaner's service revolver in their
possession. Redwine was subsequently convicted of the murder and
sentenced to 25-80 years in prison. He served a total of 13
vears and 2 months for his crine.

3. Richard Shutz was paroled on November 4, 1983 for the 1967
murder of l7-year-old Cheryl Lyn Littlejohn of St. Charles, Ill.
On the evening of November 23, 1967 Littlejohn was walking in an
unincorporated area of Cook County after having had Thanksgiving
dinner at her aunt's house. Shutz abducted the girl off the
street, dragged her into nearby woods, and struck her repeatedly
with a heavy, blunt object crushing her skull. As she lay dying
he raped her and committed deviate sexual assault. He returned
to his ‘car and then came back to commit another sexual act on the
beody. Shutz was arrested two years later and gave oral and
written confessions. He was convicted and sentenced to 35~100
years. He was incarcerated a total of 13 years and 11 months for
his crime.

4. Barney Lee Anderson was paroled on November 10, 1883 for
the 1970 murder of 54-year-old Laura Alston. On January 28, 1970
Anderson and a male companion spotted Mrs. Alston's automobile
stuck in the snow in an isolated area in Cook County. They
approached Mrs. Alston and tried to rape her and to force her to
have oral intercourse. When she resisted, they struck her on the
head with a hammer. They then forced her into their car and beat
her again on the skull with the hammer. They returned her to her
car and set it on fire. Both Anderson and his accomplice
subsequently gave written confessions. Anderson was convicted of
murder, armed robbery, aggravated kidnaping, attempted rape, and
attempted deviate sexual assault. He received three sentences of
30-95 years and two sentences of 5-10 years, all to run
concurrently. For these crimes he served a total of 13 years and
10 months.

5. Eugene Horton was paroled on February 4, 1983 for the 1971
murder of Terry Tomalak, an off-duty Illinois Public Aid
caseworker. During a drinking party in a Chicago apartment,
Horton, his brother, and another man attacked Tomalak, beating
him about the head with a licquor bottle, a pop bottle, and a
lotion bottle. They then got a knife and stabbed Tomalak to
death. Horton, who two years before had been convicted of
aggravated assault and sentenced to one year in jail, was
convicted of the murder and sentenced to 100-150 years in prison.
He served 11 years and 10 months for his crime.

Postscript: Four months after his parole Horton was arrested
for shoplifting. One month later he committed an armed robbery
for which he was subsequently convicted and sentenced to 60 years
in prison.

6. Lawrence Draper was paroled from the Illinois prison system
on July 29, 1983 for the 1975 murder of security guard Donald
Gilmore. On October 3, 1975 at 2:00 a.m. Draper entered a
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restaurant on Chicago's south side. He grabbed a gun from
Gilmore, who was on duty as a security guard. They struggled for
the gun, and Gilmore fell over a cement slab. As Gilmore was
lying on the ground, Draper shot him twice, killing him. Draper
was convicted of murder und sentenced to 14-20 years. He served
7 years and 10 months for his crime.

7. Wilbert Madison was paroled on March 5, 1983 for the 1976
murder of Cede Odum. On September 24, 1976 Madison and Odum got
out of a car driven by Madison. As they were crossing the street
Madison pulled a gun and shot Odum twice, killing him. Madison
had apparently set up Odum in revenge for an earlier fight.
Madison was convicted of murder and sentenced to 15-25 years. He
served a total of 6 years and 5 months for his crime.

Early Release

The following are examples of state prisoners '"early released"
from determinate sentences to Chicago and Cook county in 1982 and
1983:

1. Johnnie Lee Evans was released from Illinois prison on
December 23, 1982. He had beern serving a 1l0~-year sentence for
raping a woman in an elevator in a public housing project in
Chicago. He served 4 years and 7 months for this crime. Nine
days before he had committed this rape, he had been released from
Illinois prison after serving 3 years and 3 months of a 4-6 year
sentence for the rapes of two women in elevators in the same
housing project in two separate incidents. These two rapes had
occurred within 27 days of Evans' release from jail after charges
were dismissed for another rape of a woman in an elevator in a
public housing project.

Postscript: Twenty-four days after his release from prison in
December of 1982 Evans attempted to rape a woman in an elevator
in the Stateway Gardens public housing project. Two days later
he raped and committed deviate sexual assault against a woman in
an elevator in the same housing project. Four days later he
tried to rape and then murdered a l6-year old pregnant high
school student in an elevator in Stateway Gardens, stabbing her
22 times. He was gsubsequently sentenced to death for this crime.

2. Frank Redd was released from prison on November 1, 1983,
He had been serving a l10-year sentence for rape and attempted
murder. On April 25, 1979 Redd had visited a woman acguaintance
and her l1l2-year-old daughter. While in their apartment Redd
choked the woman, causing her to lose-consciousness. He then
raped the girl. When the mother came to, Redd stabbed her in the
neck and fled. 1In the 7 years prior to this crime Redd had been
convicted of: attempted theft and sentenced to 1 year of
supervision, burglary and sentenced to 3 years of probation,
felony theft and sentenced to 3 years of probation, and grand
larceny and sentenced to 5 years in prison in Mississippi (for
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which he served 2 years and 8 months). For the rape and
attempted murder for which he was released in November of 1983,
Redd served a total of 4 years and 5 months.

Postscript: Four months and 5 days after his release from
prison Redd was arrested for the strangulation and rape of his
girlfriend's two daughters, ages 3 and 5, in their mother's
apartment. He was convicted and sentenced to death for the
murders and to 60 years for the two rapes.

3. Clifford Banks was released from prison on September 30,
1983. He had been serving 7 concurrent l4-year sentences for
three separate incidents of deviate sexual assault and indecent
liberties with a child. In"the first incident, on August 17,
1976, he lured a 9-year-old boy from his yard with the promise of
a dollar. Banks took the boy to an apartment where he forced him
into acts of oral and anal intercourse. In the second incident,
five months later, he used a handgun to force a l15-year=-old boy
into a building. After threatening to kill him, he forced the
boy to pull down his pants and attempted to perform anal
intercourse. The boy resisted and his screams were heard by the
building owner who interrupted the crime. Banks fled. In the
third incident, two weeks later, Banks used a knife to force a 9-
year—-old boy to a gangway. Once there, he forced the boy into
acts of anal and oral sex and made him drink motor oil. Banks
served less than 6 years and 8 months for these crimes.

Postscript: Less than 2 months after his release from prison
Banks was arrested and charged with three separate abductions and
sexual assaults of three boys and a girl. Ee pleaded guilty to
deviate sexual assault and was sentenced to 30 years in prison.

4. Coleman lLawton was released from state prison on May 26,
1983. He had been serving a 9~year sentence for the armed .
robbery cf Elaine President. In the early morning of September
29, 1579 lawton approached Mrs. President, who was waiting for a
bus cn a Chicago street corner. He put a gun into her side,
forced her into his car parked in a nearby alley, and threatened
to rape and kill her. He robbed her and then released her.
Before his arrest he made several threatening phone calls to Mrs.
President. At the time of this crime Lawton was on parole for
two previous armed robberies. He also had previous convictions
for robbery and auto theft. For the armed robbery of Mrs.
President Lawton served 3 years and 8 moenths.

5. Darrvl Williams was released from prison on October 15,
1982. He had heen serving a 4-year sentence for robbery, for
which he was cenvicted in March of 198l1. In the same month he
had been convicted in a separate incident of burglary and
sentenced to 2 years probation; and in the previous month he had
been convicted of auto theft and sentenced to 1 year probation.
For the robbery, his third felony conviction, he served 1 year
and 7 months.

-



Postscript: Forty-cne days after his release from prison
Williams entered the home of a 59~-year-old woman and demanded
money. Williams shoved the woman down and raped her. She told
him she had $50 in her bible and gave it to him. Williams then
stabbed her three times in the chest and once in the face. He
pleaded guilty to rape, attempted murder, home invaSion, and
armed robbery and was sentenced to 16 years in prison.

6. Stewart Harris was released from state prison on June 17,
1982. He had been seiving a 6-year sentence for armed robbery,
his second imprisonment for this crime. Actual time served was 2
years and 6 months.

Postscript: Forty~-two days after his release he committed the
first of six new robberies that occurred over a three-month
pericd. He was subsequently convicted of five counts of armed
robbery, four counts of armed violence, four counts of unlawful
restraint, and one count of robbery. He was sentenced to five
concurrent l8-year terms and one concurrent 7-year term in state
prison.

7. Buenaventura Rivera was released from prison in June of
1983. He had been serving a 3-year sentence for robbery. In the
incident Rivera and an acconmplice seized and robbed a S56-year-old
disabled man, a nursing home resident with a severe asthmatic
condition, on the street just after he left a store where he had
cashed a $285 disability check. Rivera was reputed to be a
leader of the Latin Xings street gang and his accomplice was
another gang member. Rivera lad previously been to prison on a
sentence of 1l-6 years for intimidating a witness and had received
5 years probation for burglary in the same case. For the robbery
for which he received the 3-year sentence Rivera served a total
of 4 months.

In a single week in 1983, between May 9 and May 16, the
following six individuals were '"“early released" from determinate
sentences to Cook County by the Illinocis Department of
Corrections:

l. A 3l-year-old offender who served 2 years and 5 months of a
6-year sentence for an armed robbery in which he walked into a
restaurant, pointed a gun at the manager, and demanded cash. The
offender had twice before been incarcerated for committing a
felony.

2. A 25-year-old offender who served just over 5 years of a
l2-year sentence for rape and robbery. HKe had abducted a woman
from the street, dragged her into a garage, and raped and robbed
her while threatening her with a brick. As a juvenile he had
twice before been convicted of rape and once of armed robbery.
As an adult he had been convicted of theft and sentenced to 1-
year probation.



3. A 30~-year=-old offender who served just over 4 years of a
l0-year sentence for attempted murder and auto theft in which he
shot at police officers when they attempted to stop him for a
traffic violation while he was driving a stolen vehicle. The
offender had one prior felony conviction.

4, A 24-year-old offender who served 1 year and 1 month of a
4~-year sentence for an aggravated battery in which in a gang
dispute he threatened to kill ¢wo individuals and fired a sawed-
off shotgun at them twice, wounding both. The offender had twice
before been incarcerated for committing a felony.

5. A l9-year-old offender who served under 10 months of a 3-
year sentence for robberies of a drug store and a victim on the
street. He committed these crimes while on probation for another
robbery committed less than 2 months earlier.

6. A 26-year~old offender who served 3 years and 8 months of a
9-year sentence for armed robbery and attempted murder. In the
incident the offender entered a tavern and robbed the occupants
at gunpoint. When pursued by police, he shot at them. Prior to
this crime the offender had been convicted of four felonies and
incarcerated twice. :

Mandatory Release
Finally, consider the strange case of Cleoria Watts:

Cleoria Watts received a mandatory parole from the Illinois
Department of Corrections on September 22, 1983. He had been
serving concurrent sentences of (1) 20 years to 20 years and 1
day for murder and three counts of attempted murder, (2) 5-15
years for rape and robbery, and (3) 5-15 years for-armed robbery
- and burglary. The sentences covered three separate criminal
incidents.

The first incident occurred on January 14, 1975. Watts and an
accomplice confronted Patricia Jump on her way home from work at
11:30 p.m. They put a gun to her head and told her that if she
resisted she would be killed. They entered her home and then put
a gun to Wilford Jump's head. Mr. and Mrs. Jump were tied up and
their faces sprayed with a chemical. Watts and his accomplice
ransacked the house, taking money and household items. Three
months later, on March 17, Watts approached a woman at night in
the hallway to her apartment. He produced a knife, forced her to
lie on the floor, and took money and jewelry. Watts then raped
the woman and forced her to engage in oral intercourse with him.
A few weeks later Watts was arrested and charged for this crime.
On May 2 he was indicted by a Cook County grand jury for the rape
and robbery. Twelve days later, free on bond, Watts entered a
Sears retail store in Chicago. He attempted to purchase some
items with a credit card that had been stolen in an armed robbery
the night before. When he was confronted by Hénry McCarthy of
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Sears Security, he threw McCarthy down, pulled a gun, pointed it
at McCarthy's face, and pulled the trigger twice. The gun
misfired. Watts was then pursued through the store and chased
into a parking garage across the street by both Chicago Police
investigators and Sears security guards. In the ensuing shootout
a uniformed Sears security guard was killed.

These three criminal incidents were not the first time Watts
had committed serious crimes. Eight years before in 1963 he was
sentenced to 1 year of incarceration for larceny while serving in
the military. In 1967 he was sentenced to l-year probation for
theft. In 1969 he was sentenced to 1 year in jail and 5 years
probation for four counts of armed robbery. In 1970 he pleaded
guilty to rape, four counts”of armed robbery, and burglary for
which he received six concurrent 7-15 year sentences. He was
paroled from Illinois state prison after serving less than 4
years and 5 months. Four months after this parole, he robbed and
assaulted Mr. and Mrs. Jump.

When Watts received his mandatory parole on September 22,
1983, as a result of good-time reductions from his maximum
sentence, he had served a total of 8 years and 4 months for his
crimes.

Postscript: Two months to the day after his release from
prison Watts entered a home in Oak Park, a suburb of Chicago. He
surprised the occupant, a 36-year=-old man, and tied him up.
Sometine later the man's companion, a 36-year-old woman, entered
the house. Watts assaulted her sexually. During the attack the
woman also received cuts and bruises and the man was stabbed
across the face and arm. After the man was able to break free
arnd call a phone operator, police arrived and surrounded the
house. Watts dragged the woman naked into the street with a gun
to her head. After a chase through nearby streets and alleys,
Watts commandeered a car and tried to escape with his hestage.
Police shot out the tires of the car. Watts and his hostage fled
oen foot. A short time later there was a shootout in which Watts
was killed and an Oak Park police officer was wounded by a shot
in the abdomen.

Macro Data: Cook County and Illinois

"Earlvy" Paroles

The seven examples of discretionary paroles cited above were
among the dozens that came to the attention of the Cook County
State's Attorney's Office during 1983. It was standard procedure
at this time for State's Attorneys to be notified of upcoming
parole hearings of prisoners convicted by their office and to be
informed of all inmates released from the Illinois Department of
Corrections to their county. The Cook County State's Attorney's
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Office, as well as others throughout the state, regularly
opposed, either in writing or in person before the Illinois
Prisoner Review Board, the parole of murderers who had not yet
served a substantial portion of their sentence. Until State's
Attorney Daley decided to make a public issue of these parole
releases, none of them, to the best of my knowledge, had received
any attention by the press.

It is fair to say that everyone in the Cook County State's
Attorney's Office who was involved in the developing controversy
over "early" paroles considered the cases outlined here, as well
as others not detailed, as gross injustices. To assess the
dimension of the problem we conducted a systematic study of all
paroles of murderers to Cook County in the 6-month period between
April 1, 1983 and September 30, 1983. There were thirty such
cases. (Note that under Illinois law murder is defined as
causing the death of another without lawful justification while
"intend(ing] to kill or do great bodily harm," "know(ing) that
such acts create a strong probability of death or great bodily
harm," or "attempting or committing a forcible felony other than
voluntary manslaughter." Murder is distinguished from both
"voluntary manslaughter" and "involurntary manslaughter.")

Our study found that the thirty paroled murderers served a
median of 10 years, 4 months in prison (and jail) for their
crimes. The distribution was as follows:

Time served Number Percent
More than 14 years 2 7%
12 yrs = 13 yrs, 11 mths 8 27%
10 yrs = 11 yrs, 11 mths 6 20%

8 yrs = 9 yrs, 11 mths 8 27%

6 yrs - 7 yrs, 11 mths 6 20%

These figures were consistent with time-served data for released
murderers published by the Illinois Department of Corrections for
the state overall:il

Year Average Time Served

1978 11.0 years
1979 10.1 years
1980 9.2 years
lss81l 9.2 years
1982 9.2 years

(As described below, Illinois converted in 1978 from a parole-
based, indeterminate sentencing system to a determinate system
with no discretionary parole release. It is likely that all
murderers released from Illinois prisons through 1982 were
sentenced under the old system. Some, however, may have
exercised the option of having their indeterminate sentences
converted to determinate sentences with fixed release dates.)
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Early Release

) Under the determinate sentencing legislation that went into
effect in Illinois in February of 13578, convicted felons would
serve a fixed prison sentence, imposed by the trial Jjudge, minus
accumulated good-time credits. The legislation set the goocd-time
rate at one day of sentence reduction for each day of good
behavior. This "day-for-day" good-time provision effectively
established that in most cases actual time served in prison would
be one-half of the judicially imposed sentence. However, the
legislation included another good-time provision that became the
basis for the state's early release program. It provided that
"the Director [of the Department of Corrections] may award up to
90 days additional good conduct credit for meritorious service in
specific instances as the Director deems proper."l12

Illincis' early release program began on a small scale in June
of 1980 and grew substantially through July of 1983, when it was
limited by the Illinois Supreme Court. In response to prison
admissions exceeding space in the Illinois prison system, the
Director of the Department of Corrections awarded blocks of
meritorious good-time each Friday to less serious offenders to
accelerate their release to make room for incoming prisoners,
mainly from Cook County. This was called the "forced release"
program. In addition, as the demand for space continued to
cutstrip capacity, the Director began awarding blocks of
meritoricus good time to all categories of prisoners in order to
reduce their length of stay.

Before the early release program began, meritorious good-time
was reserved by regulations of the Department of Corrections for
"extraordinary, exceptional, or heroic service or service of a
similar nature." ‘It was not to include "norual good ccnduct,
service performed on an ordinary work assignment, or the mere
absence cf viclation reports." The regulations cited four
examples of meritorious service: "1l) saving the life of an
employee or other resident; 2) performing heroic service during a
flood, tornado or act of God; 3) volunteering for an
exceptionally hazardous or dangerous assignment; or 4) assisting
in maintaining control where a general disturbance is occurring."
Once the policy decision was made to use meritorious good-time to
accelerate prison releases, the regulations were substantially
broadened tc allow the Director to consider "the complete master
file of any resident," "any specific report or recommendation
made concerning any resident," "the fact that an individual has
not violated any rule or regulation of the Department over a
stipulated period of time," "the job performance of any resident
while in the custody of the Department," and "the educational
program or achievements of any resident while in the custody of
the Department."13

Before meritorious good-time was converted into an early
release mechanism, it was used sparingly; for example, in fiscal
year 1978 (July 1, 1977 - June 30, 1978) a total of only 760 days
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of such good-time was awarded to the inmates of Illinois prisons.
By contrast, in the first twelve months of the early release
program (July 1, 1980 -~ June 30, 198l), 280,286 days of
meritorious good-time were awarded. In the next twelve months
(July 1, 1981 -~ June 30, 1982) awards of such good-time more than
quadrupled to 1,036,460 days. Early release reached its peak in
late 1982 and early 1983. In the ten months between July 1, 1982
and April 30, 1983, a total of 1,633,047 days of meritorious good
time was awarded, equivalent to 4,474 years of early release for
a prlson system housing about 13, 900 inmates durﬁng this

period.l By May of 1983 lnmates were averaging 195 days of
early release and some were receiving up to 270 days. The
Director of the Department of Corrections predicted at this time
that some inmates would soon be sent home a full year before
their sentences expired.l5

These awards of meritorious goocd-time came on top of the
standard day-for-day good-time that nearly all inmates received.
This explains why in all of the examples of early release cited
above the offenders served less than 50% of the imposed sentence.
For the thirteen examples cited the percent of sentence served
and the estimated months of early release (one-half the sentence
minus actual time served) were as follows:

Percent of Months of
Offender Sentence Sexrved Early Release
Evans 46% 5 months
Redd . 44% 7 months
Banks 48% 4 months
Lawton 41% 10 months
Williams . 40% 5 months
Harris 42% € months
Rivera 11% 14 months

Offenders released,
May 9~16, 1983:

#1 40% 7 months
#2 42% 12 months
£3 40% 12 months
#4 27% 11 months
#5 28% 8 nonths
#6 41% 10 months

As early release expanded and sentences shrunk throughout
Illinois, law enforcement officials became increasingly critical
of a policy that seemed to them to be both unwise and
unauthorized. Using his position on the Governor's Task Force on
Prison Crowding, appointed by Governor James Theompson in April of
. 1983, as well as the resources of his office, State's Attorney
Richard Daley became the leading critic of early release in
Illinois. He opposed early release for a variety of specific
reasons, as summarized in the following excerpts from his
office's "State's Attorney News" of June, 1983: -
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Early release in Illinois is radically undermining the
crucial principle that lawbreakers should receive
punishment which reflects the seriousness of their offense
and their prior criminal history.

The use of early release by the Illinois Department of
Corrections threatens to destroy the public's confidence in
and respect for the criminal justlce system. . . .

Because cf lack of adequate prlson capacity, the
criminal justice system in Illinecis has become a revolving
door. Early release is imposing a greater burden on the
counties, cities, and towns throughout the state in
increased law enforcement . . . .

But the problem with the prisons' revolving door is that
it multiplies the number of innocent victims and simply
encourages criminals to continue a life of crime.

Virtually every day in Chicago and Cook County criminals
are conming back into the system who were released early
from prison. That also means that innocent individuals are
being victimized virtually every day in Chicago and Cook
County because of early release. . . .

. + . police are arresting more criminals, state's
attorneys are successfully prosecuting more, and judges are
sentencing more to prison, for longer sentences.

But all of this effort at the 'front end' of the system
has little impact if there simply isn't enough space in the
prison system to confine criminals for a period of time
appropriate to the seriousness of the crime and their prior
criminal record. .

Can you imagine the effect that this use of early
release has on the victims and witnesses of crime who come
forward and testify against violent offenders and then see
them serve only one-third of their sentence? What kind of
effect can this have on the community?

In the late spring and early summer of 1983 State's Attorney
Richard Daley and four other Illinois State's Attorneys filed
separate suits against the Director of the Department of
Corrections, charging that he had no lawful authority to grant
more than 90 days of meritorious good-time to an inmate during
any one term in prison. The Illinois Supreme Court heard the
case on July 12, 1983, ©On the same day it issued a unanimous
ruling agreeing with the State's Attorneys and ordering a halt to
awards of meritorious good-time in excess of 90 days.< This
effectively ended early release in Illinois as then conducted,
although the ruling was not made retroactive nor did it prevent
the Director from releasing inmates up to 90 days early through
meritorious good-time.

In the fall of 1983 Governor James Thompson called on the
state legislature to specifically authorize an emergency early
release mechanism, a policy endorsed by the Governor's Task Force
on Prison Crowding, which met between April and October of 1983.
State's Attorney Daley filed an "Alternative Report" to the final
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report of the Task Force objecting to early release and to a
variety of other proposals for diminishing punishment for crime
in Illinois. He led the political fight against the Governor's
legislative efforts in the fall. In the face of mounting
opposition to early release, the Governor withdrew his request
from the legislature and instead sought greater resources for
prison expansion.

S L e e R <Y

The "early" parole and early release controversies were fought
against a backdrop of decreasing punishment for crime in Illinois
in the 1961-83 period. In 1961, 1962, and 1963 the likelihood of
being sentenced to prison 1f convicted of a felony in Illinois
stood at 66-67%. This proportion then began a steady decline,
dropping tc 39% by 1973. Because the number of felony
convictions rose from 5,133 in 1961 to 9,371 in 1573, the
substantial and sudden drop in the likelihood of incarceration
was not matched by a similar drop in sentences to prison; these
remained fairly constant, somewhere between 2,757 and 3,680 each
vyear. (The number of felony convictions in Illinois, sentences
to the Illinois Department of Corrections, and the yearend
sentenced prison population for each y=ar from 1961 to 1984 are
shown in the appendix table.)

Although felony sentences to the Illinois Department of
Corrections were relatively constant during the 1960s, the
. state's sentenced prison population (inmates with sentences of
more than 1 year) declined steeply from 9,611 in 1961 to 5,600 in
1973, a 42% drop in 12 years. This major drop in prison
population came at a time when Index crimes reported to the
police in Illinois and arrests for these offenses nearly doubled.

Thus, from 1961 to 1973 reported crime, arrests, and felony
convictions all rose in Illinois, while the likelihood of
incarceration if convicted of a felony and the number of
imprisoned felons both declined dramatically.

Beginning in 1972 felony convictions in Illinois skyrocketed,
doubling by 1874, nearly tripling by 1976, and quadrupling by
1880. In the nine years between 1972 and 1981 felony convictions
grew from 6,409 to 28,619. These huge increases were largely
attributable to a vast expansion of the felony court system in
Illinois during this period. 1In Cook County alone the number of
courts that tried exclusively felony cases grew from 11 in 1970
to 49 by 1983. More courts required more judges, prosecutors,
public defenders, and support personnel. This infusion of
resources at the county level was a response to the major crime
increases of the 19560s and early 1970s; and it resulted in a
corresponding improvement in the system's ability to process
felony cases. More courts meant less crowded court dockets, less
delay in processing cases, and less pressure to dismiss "tough"
cases or to plea bargain felonies to misdemeanors.

[y
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By 1974 the likelihood of incarceration if convicted of a
felony in Illinois had dropped to 37%. It then stabilized at 37-
41% through the mid-1980s. Given the major increases in felcny
convictions at this time, sentences to state prison began to grow
substantially, doubling from 1973 to 1976 and nearly tripling
from 1973 to 1981. These increases reversed the sharp downward
trend in the sentenced prison population. After reaching a low
on 5,600 in 1973, the number of imprisoned felons in Illinois
grew to 10,871 by 1977 and remained at about that level through
1980.

In 1977 the Illinois legislature abolished the state's
parole~based indeterminate sentencing system for all offenders
convicted after February 1, 1978. Under the indeterminate system
judges had been given quite broad discretion in selecting
sentences, For example, for murder the sentence could be death
or any prison term of at least 14 years; for voluntary
manslaughter the range for a prison sentence was 1-20 years; for
involuntary manslaughter, 1-10 years; for rape, 4 or more Yyears;
for armed robbery, 5 or more years; and for burglary, 1 or more
years. Actual time served, however, was usually determined by
the Parole and Pardons Board (later renamed the Prisoner Review
Board) once an inmate had served his minimum sentence minus good-
time credits. Moreover, under the indeterminate system nearly
all offenses were probationable. This system was replaced by one
in which all felony offenses were grouped into one of six
classes, each class with a specific sentencing range. These were
Class M (murder); Class X (attempted murder, aggravated kidnaping
for ransom, rape, deviate sexual assault, armed robbery, etc.):
Class 1 (attempts to commit a Class X offense, aggravated
kidnaping not for ransom, voluntary manslaughter, etc.); Class 2
(robbery, burglary, etc.); Class 3 (involuntary manslaughter,
incest, perjury); and Class 4 (unlawful restraint, obstructing
justice, looting, some thefts, etc.). - Although the new
sentencing ranges were narrower than those they replaced,
substantial discretion was still left with judges. For murder
the range was death, natural life, or 20-40 years; for Class X,
6-30 years; for Class 1, 4-~15 years; for Class 2, 3-7 years; for
Class 3, 2-5 years; and for Class 4, 1-3 years. The new law also
provided that in some circumstances, such as prior record or the
heinous nature of the offense, sentences could be doubled. One
substantial limitation on judicial discretion was the stipulation
that probation could not be granted in lieu of a prison sentence
for anyone convicted of murder or a Class X offense. Convicted
felons sentenced to prison were to serve their "fixed" sentence
minus gocd-time credits.

Through the abolition of parole for new offenders and the
imposition of mandatory prison senterices for those convicted of
the most serious offenses, the new law was widely seen throughout
Illinois as a "get tough" measure to combat violent crime. Yet
many violent crimes such as attempted rape, voluntary and
involuntary manslaughter, unarmed robbery, and aggravated battery
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remained probationable. Moreover, the same law required day-for-
day good time, effectively reducing judicially imposed sentences
by one-half. Thus, in the absence of sentencing enhancements the
effective time-served range for murder was 10-20 years (unless
sentenced to death or natural life); for Class X offenses, 3-15
years; for Class 1, 2-7.5 years; for Class 2, 1.5-3.5 years; for
Class 3, 1-2.5 years; and for Class 4, 0.5-1.5 years. (The grant
of meritorious good time can further reduce actual time served by
an additional 3 months.)

Contrary to a now widespread view, the determinate sentencing
reform of 1977-78 had no aggregate effect on the proportion of
felony convictions that resulted in a prison sentence in
Illinois. In the four years before the law went into effect
(1974-77) 38.7% of felony convictions led to a prison sentence;
in the first four years the law was in effect (1878-81) the
proportion was nearly identical, 38.4%. (0Of course, some
individuals sentenced to prison after 1978 for committing a Class
X crime may have received probation under the old law.)

Through the first five years of determinate sentencing in
Illinois, time served for those released from prison dropped
across all major crime types. In its Statistical Presentation
1983 the Illinois Department of Corrections showed average time-
served figures for eleven major offenses. For ten of these,
those released in 1983 served less time in prison (and jail) than
those released in 1978; for the other offense, time served was
unchanged.1? For voluntary manslaughter the drop was from 3.7
to 2.7 years; for rape, from 5.3 to 4.5 years; for robbery, from
2.6 to 1.6 years; for aggravated battery, from 2.7 to 1.4 years:;
for burglary, from 2.6 to 1.4 years; and for theft, from 2.4 to
1.0 years. Proportionately, the drops were greater for the
lesser offenses: for the Class X offenses the drop was 10%; for
Class 1 it was 37%; for Class 2, 44%; for Class 3, 62%; and for

lass 4 offenses, 70%.18

Some of this reduction, especially for the less serious
offenses, was the result of sentencing changes brought about by
#he new law, and some was the result of the widespread use of
early release. Moreover, it must be recognized that 1982 was too
soon after the new system went into effect to assess its impact
on time served for those convicted of the most serious crimes,
since those sentenced to long determinate prison terms in the
first years of the new law were not yet eligible for release by
1982. To assess the effects of determinate sentencing on time
served, the Illinois Department of Corrections projected length-
of-stay in prison based on sentences imposed in 1983 and compared
these with actual length of stay of those released in 1978.19
This projection estimated that time served would drop for Classes
l1-4 (with approximately a 50% reduction for Classes 3 and 4) and
would insrease for Murder and Class X. For Class X the projected
increase in length-of-stay was from about 4 to 6 years, and for
Murder it was from about 1l to 13 and one-half years. It is not
clear, however, that all of the increase for Class X crimes is

%
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attributable to determinate sentencing as such; for from 1878 to
1983 average sentence lengths imposed by Illinois judges for
Class X crimes increased substantially, even though determinate
sentencing was in operation throughout this period. For example,
sentence lengths for attempted murder went from 11.0 to 13.2
years; for rape, from 11.0 to 13.9 years; for armed robbery, from
8.8 to 11.9 years; and for other Class X, from 11.6 to 1l2.1
years.20 An increase of Class X sentence lengths of 2-3 years
would by itself lengthen time served by about 1-1.5 years.

As noted above, in the face of major increases in felony
convictions and sentences to prison, the sentenced prison
population in Illinois nearly doubled frem 1973 to 1977. This
population increase was accomodated not by new construction, but
mainly by double-celling at institutions that had previously been
converted from double-celled to single-celled as the prison
population reached its low point in 1973.21 Between 1977 and
1981, as demands for new prison space continued, several new
prisons were kuilt, two former mental health centers were
converted to prison use, and several existing facilities were
expanded. By the end of 1981 there were 13,669 sentenced inmates
in Illinois prisons. At this time, according to the Department
of Corrections, "no further expansion in prisons was planned. .

. A policy decision to maintain population at current rated
capacity through the forced release program reduced concerns for
the construction of additional capacity."22 As a result, the
sentenced inmate population remained at about 13,700 through mid-
1983. When the Illinois Supreme Court effectively ended early
release in July of 1983, "this action compelled the Department to
significantly alter its population projection and loock for
increased capacity."23 Through accelerated expansion of

existing facilities, the construction of new facilities, and
additional double=-celling, capacity increased by 2,291 beds by
mid-1984 and by another 2,309 beds by mid-1585. By yearend 1985
the state's sentenced prison population stood at 18,279 and by
yearend 1986, at 19,456,24

How do these data and trends on punishment in Illinocis compare
with other states and the nation as a whole?

Macro Data: The Nation

There is substantial evidence that the period from 1960
through the early 1970s was a time of substantial decline in
levels of punishment fcr crime in the United States. For
example, the sentenced prisoner population stocod at 212,953 in
1960.25 After rising slightly to 220,149 in 1961, the prison
population began a slow decline each year until it reached
187,274 in 1968. It then rose to just over 197,000 in 1969 and
stayed at about this level through 1972. It took until 1875
before the prison pepulation exceeded the 1961 level.
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Although the national prison populatlon did not decline
proportionately as much as did the prisen populatlon in Illinois
during this period, many other major states experlenced prlson
population reductions equal to, or approaching, those in
Illinois.26 In the Midwest, Indiana had a 44% drop in the 14
years between 1960 and 1974, Michigan had a 35% drop in the 8
yvears between 1958 and 1966, Ohio had a 35% drop in the 9 years
between 1964 and 1973, and Missouri had a 20% drop in the 7 years
between 1962 and 1969. In the Northeast, Pennsylvania's prison
population dropped 36% in the 9 years between 1962 and 1971, and
New York's dropped 35% in the % years between 1963 and 1972. In
the South, Alabama's prison population dropped 35% in the 14
years between 1958 and 1972, Virginia's dropped 32% in the 8
years between 1959 and 1867, and Georgia's dropped 31% in the 6
years between 1963 and 1969. Finally, in the West, Colorado had
a2 32% drop in the 8 years between 1965 and 1873.

The decade and one-half from 1960 to 1975, a time when the
nation's prison populaticn was stable or declining, was also a
period that saw substantial increases in reported crime and
arrests throughout the country.27 The number of Index crimes
reported to the police more than tripled during this period--from
3,384,200 to 11,256,600~~-and violent Index crimes increased three
and one-half times--from 288,460 to 1,026,280. Among the violent
crimes robbery increased the fastest, more than quadrupling from
107,840 to 464,970. Based on reports from cities and counties
covering about half of the nation's population, all arrests for
Index crimes increased 146% between 1960 and 1975 and arrests for
violent Index crimes lncrpased 160%.28 Arrests of adults were
up 148% for all Index crimes and 133% for violent Index
crimes.2®

Although it would be a mistake to view these incident and
arrest figures as exact measures, few would dispute that the
period from 1960 to 1575 was one ¢f majecr crime increases in the
United States. The combination of a substantial growth in crime
and arrests with a stable or declining prison population can only
mean that the amount of imprisonment per crime and per arrest
declined significantly during this period. Data published by the
Bureau of Justice Statistics (BJS) show that if one considers
only cffenses that are most likely to result in a prlson sentence
and that also constitute a sizable portion of the prison
population--specifically, murder, non-negligent manslaughter,
rape, robbery, aggravated assault, and burglary--the number of
commitments to prison per 1,000 of these crimes reported to
police dropped from 62 in 1960 to 23 by 1970 and rose only to 25
by 1980.30 Prison commitments per 1,000 arrests for these
crimes dropped from 289 in 1960 te 170 in 1970 and then rose to
196 by 1980. Thus, the likelihood in 1970 that the commission of
one of these six serious offenses would lead to a prison term was
only about a third as great as it was in 1960; and the likelihood
that an arrest for one of these crimes would lead to prison was
less than three-fifths as great.
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There is also evidence that time-served in prison decreased
during the 1960s and early 1970s. According to data published by
BJS, those released from prison in 1974 for robbery, aggravated
assault, burglary, and larceny all served less time than those
released for the same crimes in 1960.31 (Note that naticnal
time-served figures for all years prior to 1983 do not include
credit for time served in jail pending or during trial. Also,
all national time-served figures presented here are medians; mean
figures are available in the BJS reports.) Time-served for
robbery dropped from 2 years and 10 months to 2 years and 3
months; for aggravated assault and for burglary, from 1 year and
8 months to 1 year and 4 months; and for larceny, from 1 year and
5 months to 1 year and 2 months. Rape was an exception to this
trend, with time~served increasing from 2 years and 6 months to 2
years and 8 months.

Since the mid-1970s, the first of these trends, the likelihood
of incarceration, has turned arocund, but, at least through 1983
(the last year with published data) time-served had not
increased. 1In the 5 years between 1980 and 1985 the likelihood
of incarceration for the commission of one of the six specified
serious offenses increased from 25 to 42 per 1,000 reported
incidents cf these crimes and from 196 to 266 per 1,000 arrests
for these crimes, a substantial increase that brought the 1885
figures to a level still below that of 1960.32 gSince national
felony sentencing data are not available for these years (BJS has
recently begun such a data collection program), it is not
possible to determine whether the increased likelihood of
incarceration between 1380 and 1985 is a function of (1) the
increased likelihood of conviction given commission of, or arrest
for, one of these crimes or (2) the increased likelihood of being
sentenced to prison if convicted &f one of these crimes, or (3) a
combination of these. Data that cover selected jurisdictions and
years from BJS' Offender-Based Transaction Statistics (CBTS)
program, its Prosecution of Felony Arrests series, and its
sentencing studies conducted by the National Association of
Criminal Justice Planners have not yet shown a generalized
increase in the likelihood that a person convicted of a felony
will be sentenced to prison. In fact, from 1583 to 1985
probation populations in' the United Stntes grew faster (18%) than
prison populations (15%).33

The most comprehensive and recent felony sentencing data come
from a study of 71,000 felony sentences (23,000 unweighted cases)
issued by judges in twenty-eight medium to large court
jurisdictions in 1985. The study found the following sentencing
pattern for seven major felonies:34
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Conviction

Jail (with or

offense Prison without probation)

Total 45% 29%
Homicide 84% 8%
Rape 65% 18%
Robbery 67% 20%
Agg. assault 42% 33%
Burglary 49% 27%
Larceny 32% 29%

Drug trafficking 27%

40%

Probation

only
26%
8%
16%
13%
24%
25%
38%
32%

Other
1%

1%
1%
1%

In most jurisdictions sentences to state prison are for more than

1 year, and sentences to local jail are for a year or less.

For

the 23,900 convictions for one of the four violent felonies the

sentences were: prison, 62%; jail, 22%; and probation only,

16%.35

Contrary to the turnaround in the likelihood of incarceration,

time~served continued to drop through 1982 when it reached
and 4 months for all those released from prison, down from
and 6 months in 1974 and 1 year and 9 months in 1960.
figure was the lowest recorded since 1926.
collection program was introduced in 1983, making new data
directly comparable with earlier figures.
the first time total time incarcerated in jail and prison.

The
A revised data

1l year
1l year
1982

not

The new data show for

For

those released from prison in 1983, median time-served in jail

and prison was as follows:36
All offenses

Violent offenses
Murder
Manslaughtexr
Rape
Other sexual assault
Robbery
Assault
Kidnaping
Other violent crimes

Property offenses
Burglary
Arson
Auto theft
Forgery/fraud
Larceny
Stolen property
Other property crimes

Drug offenses
Public~-order offenses

Other offenses
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One of the limitations of examining released inmates to gauge
time-served is that this will not show possible recent changes
resulting in major increases in length-of-stay, since inmates so
affected may not be released for some years. Conseguently, in
1983 the Bureau of Justice Statistics began publishing data on
the "minimum time to be served" for those admitted to prison
during the year. This is a measure of "the shortest time that
each admitted prisoner must serve before becoming eligible for
release." It is possible then to compare minimum time to be
served by incoming inmates with actual time served by outgoing
inmates. In 1983 the minimum time to be served was less than
actual time served for one of the eighteen crimes specified; it
was the same for three crimes; it was 1 or 2 months longer for
seven; it was 3-4 months longer for three; it was 5-8 months
longer for two; it was 11 months longer for kidnaping; and it was
8 years and 5 months longer for murder.3?7. Thus, murderers may
serve much longer periods in prison in the future than they had
through 1983; but the data suggest only very modest increases for
most offenses. Of course, these data say nothing about
sentencing and release practices for the years since 1983.

By yearend 1986 the sentenced prison population in the United
States had grow to 503,794, more than double the 212,953 in 1960.
Nonetheless, this increase in prison population did not match the
increase in crime and arrests during the same period:38

Percent change,

1960-86
Prison population (sentenced) +136%
Reported crime:
Total Index +290%
Violent Index +416%
Arrests, all ages (est.):
Total Index +176%
Violent Index +219%
Arrests of adults (est.):
, Total Index +169%
Violent Index +225%

Public Opinion and Substantive Justice

The detailed examples of those released from Illinois prisons
to Cook County in 1982 and 1983, the broader data on the
substance and process of punishment peolicy in Illinois, and the
aggregate data from other states and the nation as a whole
present a varied, but generally consistent, portrait of
substantive justice in the United States. On the one hand, the
examples of "early" paroles and early releases previde details

1)
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about offenders, their crimes, and their prior records that are
unavailable in the aggregate data. On the other hand, the
aggregate figures present overall patterns regarding which no
collection of specific cases can be definitive.

We know, for example, that in 1983 rapists released from state
prisons throughout the United States served a median of 3 years
and 11 months in jail and prison for their crime and that in the
same year rapists released from Illinois prisons served a mean of
4.5 years. But these aggregate data, in averaging over hundreds
or thousands of dissimilar cases, obscure details highly relevant
to judgments about punishment. Some of the rapists released from
prison each year are likely to be first-timers who committed a
single rape and did not otherwise injur the victim. But others,
like Johnnie Lee Evans, may have been to prison before for raping
one or more women; or, like Frank Redd, may have raped a l2-year-
old girl and stabbed someone else; or, like Redd, may have had
numerous prior convictions for other serious offenses; or, like
Clifford Banks, may have committed deviate sexual acts on several
young boys; or, like Darryl Williams in his most recent offense,
may have raped, stabbed, and robbed a 59~year-old woman.
Similarly, among the robbers who were released from state prisons
in 1983 and who served a median of 2 years and 6 months in jail
and prison, some may have been first-timers who committed a
single robbery without injury to the victim. Others, however,
like Coleman Lawton, may have threatened to rape and kill their
victim at gunpoint; or, like Lawtcn, may have been on parole for
prior rokberies when the most recent crime was committed; or,
like Darryl Williams, may have been convicted of three separate
felonies in a Z-month period; or, like Stewart Harris in his most
recent offenses, may have been sentenced concurrently for
committing five armed robberies and one unarmed robbery in a 3-
month period that began 1 month after release from prison for a
previous armed robbery: or, like Buenaventura Rivera, may have
robbed a S56-vear~old disabled man cf his disakility check after
having been previously imprisoned for another offense.

In light of these varied and extensive data, what can we say
about the contribution of public attitudes to substantive
punishment in Illinois and the United States during the past two
and one-half decades? I suggest the following propositions:

{1) The public was generally unaware of the large
reductions in levels of punishment for serious crimes that
occurred in the United States as a whole, in many large
states, and in Illinois during the 1960s and early 1970s.
Consequently, public attitudes did not cause these
reductions.

(2) Public attitudes neither drove nor supported the

"early" paroles of murderers in Illinois in the early
1980s.
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(3) Public opinion in Illinois opposed the massive early ‘
release program of 1980-83 that undermined determinate
sentencing by drastically shortening prison terms.

(4) Public attitudes played no role in the administrative
decision by the Illinois Department of Corrections to place
a cap on the prison population in 1981 at 13,700 sentenced
inmates.

In sum, in Illinois, and perhaps in the nation as a whole, public
opinion has been largely irrelevant to and often, where the
information was available, in opposition to key decisions and
policies of the past several decades that have determined
substantive levels of punishment for serious offenses. I suggest
that a set of de facto standards for punishment has evolved that
bears little relationship to deep-seated public attitudes about
just penalties for criminal offenses.

Consider again the penalty for murder in Illinois. As
indicated above, murder under the Illinois criminal code does not
include accidental homicide or homicide as a result of
provocation. It includes only homicides in which there is (1) an
intention to kill or cause great bodily harm, (2) the knowledge
that certain acts create a strong probability of death or great
bodily harm, or (3) death during the commission of a forcible
felony other than veoluntary manslaughter. To the extent that the
public in Illinois has debated the appropriate punishment for 4"
murder, the controversy has turned between the poles of capital
punishment at one extreme and life in prison at the othexr. VYet
by the mid-1980s in Illinois, the de facto penalty for murder was
an average of 10 years of incarceration, with the most brutal
murderers generally paroled after 13-14 years. This punishment
"policy" had never been subject to community-wide discussien and
approval; indeed, it became quite clear during the "early" parole
controversy of 1983 and 1584 that this policy was virtually
unknown to the public at large in Illinois and radically out of
step with public desires.

Since American democracy is one in which public opinion ought
to provide general direction to public policy, how can we explain
this disjunction between public attitudes and governmental
performance?

The Politics of Punishment Policy

With the exception of the pardon and clemency power vested by
the state constitution in the governor, the state legislature of
Illinois possesses plenury power to determine the nature and
extent of punishment for criminal offenses (limited by procedural
or substantive rights specified in the state and federal ‘
constitutions). Under the old indeterminate sentencing system,

[}
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the legislature defined criminal offenses but effectively
delegated the actual punishment decisions, and therefore
punishment policy, to the judges of the criminal courts, the
Parole and Pardons Board, and the Department of Corrections.

As noted earlier, judges were vested with broad discretion for
selecting sentences: e.g., 1-20 years in prison for voluntary
manslaughter, 4 years or more for rape, etc.. Judges could also
grant probation instead of a prison term for most offenses. This
broad sentencing discretion, however, was matched by the equally
broad release discretion of the Parole and Pardons Board.
Authorized to operate by majority votes in panels of three
members, the Board was vested with virtually complete authority
to release inmates once their eligibility date was reached. All
the examples of "early" paroles cited at the beginning of the
paper were discretionary judgments of this Board.

In addition to these broad grants of sentencing and release
discretion, the legislature vested a third kind of broad
authority over punishment in the Department of Corrections. This
was the authority to determine a schedule of good-time (so~-called
"statutory good-time"), which would accelerate both the parcle
eligibility date, by reducing the minimum sentence, and the
mandatory release date, by reducing the maximum sentence. 1In
addition, the Department of Corrections was vested in the early
1970s with authority to grant inmates in work or other programs
special gocd~time credits (so-called "compensatory good-time")
that would further reduce time to parcle eligibility or mandatory
release. Together with a statutory provision specifying that no
inmate would be considered for parole any later than 20 years in
prison minus good-time credits~-no matter how long the sentence--
the statutory and compensatory good-time schedules effectively
determined that those who received long sentences in Illinois in
the 1570s would generally be eligible for parcle within 8 years
and a few months. Moreover, since gced-time also reduced the ,
maximum term, a 20-year maximum sentence was effectively reduced
to just over 8 years. This Iis why Cleoria Watts, sentenced to 20
yYears to 20 years and 1 day for murder and three counts of
attempted murder, to 5-15 years for rape and robbery, and to 5-15
vyears for armed robbery and burglary, was mandatorily released
after serving just over § years in prison.

The Watts case is a particularly dramatic illustration of the
problem of reconciling actual punishment levels with public
attitudes. Recall Watts' record. Between 1963 and 1970 he was
convicted of (1) theft twice and incarcerated once, (2) four
counts of armed robbery and incarcerated again, and (3) rape,
four more counts of armed robbery, and burglary and incarcerated
for the third time. Four months after his release he committed
the first of three ssparate violent acts involving murder,
attempted murder, rape, and robbery. No one conducted a public
opinion survey in Illinois on the issue of the appropriate
punishment for Watts' crimes, but I would hazard a guess that
well over 95% of the citizens of that state would have demanded

[

24



no less than life in prison.

After determinate sentencing was introduced in Illincis in
1978, punishment discretion was substantially reduced.
Discretionary parocle releases were ended for new offenders:
statutory good-time was codified in the criminal code as day-for-
day; anc judicial sentencing discretion was reduced over the
indeterminate system. Yet even under the new determinate system
judges retained substantial sentencing discretion (for example,
6~30 years for rape or armed robbery), and the Department of
Corrections was able to influence punishment policy by placing a
cap on the prison population and instituting an extensive "early
release'" program (though this was later overturned by the
Illinois Supreme Court).

As I think the Illinois example illustrates, the large number
and variety of individuals and institutions involved in deciding
actual punishment levels thwarts any organized impact by public
opinion. This was especially true under the indeterminate
sentencing system (the type still used in the vast majority of
states). Judges, the Department of Corrections, and the Parole
and Pardons Board decided punishment levels in Illinois. Yet
these are not representative institutions in the way, for
example, that the state legislature is. Their decisions, even
when publicly -made, are rarely subject to public scrutiny.
Legislative bodies operate in the full glare of daily press
coverage, and their decisions are monitored by dozens of
organizations and interest groups. By contrast, except for the
rare criminal case that generates widespread public interest, the
sentencing, good-~time, or parole decisions of judges,
administraters, and parole boards receive no comparable scrutiny.

The problem is exacerbated by the sheer number of criminal
cases that move through the courts and prisons each year,
rendering sustained public scrutiny virtually impossible. 1In
1983 there were over 29,000 felony convictions in Illinois and
over 12,000 sentences to prison. Even if as many as 50-100
cases~--about one or two a week=--generated substantial public
interest, this would constitute only a tiny fraction of all
felonies processed. Although sentencing decisions are made in
open courtrooms, and parole or other types of prison releases are
part of the public record, the broader public is in effect
totally unaware of 99% of the specific decisions that determine
substantive punishment levels.

Indeed, to my knowledge only one of the twenty-one prison
releases detailed earlier, Buenaventura Rivera, attracted any
press coverage or public attention at the time of release. And
this was one of the less serious offenders of the group. (The
Chicago Police Officer who had arrested Rivera just 4 months
before his release from a 3-year prison sentence for robbery had
publicly attacked the early release: "I got excited. I hit the
roof. How do you think police officers feel when they put a guy
with that background in the penitentiary for three years and then
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see that he's back on the street in just fcur months? VYou have

to ficht ha*d enough to get him in. Then to just have the back

docr open is very discouraging. n38) 2ll the other examples

were either discovered and then publlc12ed by the Cook County
tate's Attcrney's Office as part of its public campaigns against

"early" paroles and early release, or they came to the attention
of the press after the former inmate committed new crimes.

Tnte*es.*‘gly, the crimes involved in the first four parole
cases listed earlier in the paper did atiract widespread press
and public attention at the time of their commission and during
“he arrest, conviction, and sentencing of the offenders. These
were not "ordinary" or "average" murders in Chjcaco and Cook
Ccunty. Darrell Cannon's cold-blooded shooting of Iwmanual lazar;
Willlam Recdwine's murder of OfZficer XKener; Richard Shutz
abducticn, sexual assault, and bludgecning of Cheryl Lyn
L;ttlejc”‘ and Barney Lee Anderson's sexual assault and murder
cf Laura Alsuon all shocked the ccnwuni:v. Some ©f these were
front pace stocries in Chicago's major cally papers. Xoweve:, all
four cf the subsecuent paroles occurred ar:a:ently without press
cr public atiention of any sort. Over the 1l2-14 years between
cffense and release, the public memory of hese brutal crimes had
facded if nect disappeared. This illustrates that the recent case

£ Richaré Speck's possidle parole, with its enc:mous press and
public attention, is the exceptien that proves the rale.
2rparentl it is only the extremely rare mass murder, political

Jro=
assassinzticn, cr ctherwise unigue and herrifying crime thas
creztes an imprint on the ccmmunl:y's conscience so ceed 2s 1o
sustalin Duklic attenticn fcr the decade cr mere until parcle
becocmes an issue.

To put the point in soclal science terms, the multiplicizy ci
Cecisicnmakers, the huge number of cdiscrete cases, and the
passage cf time ccxtine €t cenerate encrmous informaticn costs
Thet crezte a barrier %o putlic knowledze c¢f and impact uszon
zunishment pelicy. It is neoi, fortunately, an unbreachabdle
burriexr. Aggressive and public-spirited pelitical leadership

that éraws upon reliable aggregate stztistics on punishment and a
detailed unde*stand*ng of local practices and policies can co
much to ferm an educated citizenry capable of directing crime and
punishment pclicy in a responsible and just way.

Joserh M. Besset<
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Appendix: Criminal Justice Trends in Illinois, 1961-84

Felony Sentences Prison
Year convictions  to prison population
1961 5,133 3,427 9,611
1962 4,176 2,757 8,928
1963 5,003 3,319 8,855
1964 5,591 3,662 8,754
1965 5,387 3,366 8,306
1966 5,214 3,067 7,491
1567 5,666 3,306 7,041
1968 6,085 " 3,450 6,886
1969 6,726 3,743 7,131
1970 6,586 3,476 . 6,381
1971 6,678 2,852 5,854
1972 6,409 3,124 5,630
1873 9,371 3,680 5,600
1974 13,571 5,073 6,667
1975 17,388 6,483 7,861
1876 18,609 7,569 9,739
1877 20,178 7,851 10,871
1978 20,982 8,396 10,159
1879 22,577 8,495 10,743
1980 25,714 9,843 10,451
log1l 28,619 10,849 13,669
1982 28,702 11,572 13,551
1983 30,461 12,692 15,364
1984 29,694 12,110 16,912

Source: The data on felony cenvictions and sentences to prison
are from the Annual Repcris of the Administrative 0ffice of the
Illinois Courts. Prison population data are from BJS' National
Prisoner Statistics series (see footnote 24).
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Chapter 10--Levels of Punitiveness in the Federal System

I, Introduction

I am delighted to be here today and to be able to address you on the
topic of punishment for criminal offenses. I have spent the better part of
my professional life researching the topic and for the last several years
I've been involved in trying to actually apply some of what I've learned to
policy making in the area.

Having spent most of my adult life around economists, I really never
gave the idea that conviction should not be followed by punishment very ser-
ious consideration. Nor had I even given much thought to the notion that pun-
ishment might be an end in itself. 1In a sense, if I had to write an essay on
what I've learned during my time in Washington, it would be entitled:

"A Visit to a Land Where Some Believe in
Costs, Others Believe in Benefits, but only
the Economists Believe in Comparing the Two."

Before explaining why I think making economists out of more policymakers
would benefit the process, I'd like to discuss a few less controversial
issues with you. I'd like to share with you some observations on how
punitive the Federal criminal justice system appears to have been in the
recent past, as well as some insights into how punitive it’'s likely to be
under the guidelines recently promulgated by the U.S. Sentencing Commission.
Finally, I'd like to discuss the issue of whether the new guidelines are too
harsh and what role I think the Commission should play in determining the

level of punitiveness in the Federal system.

II. How Punitive is the Federal Criminal Justice System?
I think it would be hard to argue that a system in which over 40 percent

of those convicted and sentenced receive probation without any conditions of



confinement is particularly punitive. Even for crimes against the person
such as homicide, assault, rape and kidnapping, the average rate at which
defendants receive straight probation, i.e., probation without confinement,
exceeds 30 percent in the Federal system. Convicted drug offenders have
until recently stood better than a 1 in 5 chance of not serving any time in
confinement and most property offenders, i.e., those convicted of
embezzlement, forgery larceny, fraud, counterfeiting etc. never do any time.
Only 2 out of 5 convicted property offenders currently serve any time in
confinement and fully 75 percent get some form of probation. For property
offenders and for many other serious offenders, Federal prisons really have
been among the hardest places to get into; they may not be country clubs but
they are exclusive.

In the past, if you committed a crime under Federal jurisdiction it
appears as if you had to be a particularly unlucky to end up in prison. Con-
sidering that the likelihood of actually being convicted for a property crime
you committed is probably mno greater than 1 in 5, the chances that you would
actually receive a prison sentence for a property crime committed under Fed-
eral jurisdiction is about 1 in 12. That is, you stood no more than about an
8 percent chance of serving some time if you committed a property crime under
Federal jurisdiction, and for many property crimes the chances of imprison-
ment were much more remote. 1In a study I took part in some years ago we
found that in several government programs, only about 1 in 10 unwarranted
payment cases were even referred to the prosecutor.

If we look at the average time actually served in the Federal system, we
find that in 1985 it was barely 16 months. Considering only those actually

in confinement, i.e., those sentenced to some imprisonment, the average is



26.5 months. That is, the average time actually served by those serving time
is little more than 2 years. For those convicted of crimes against the
person and robbery and sentenced to confinement, their actual time served
averages only about 4.5 years (55 months). Confined drug offenders have
averaged less than 2.5 years (29 months), while those confined for burglary
and firearm violations spend on average less than 2 years in prison (21-22
months)., Those confined for fraud and other property offenses spend on
average less than a year and half (17 months), while the average time served
by those serving time for income tax fraud is about a year (12.7 months).
Immigration offenders who are confined spend on average only about 9 months
in confinement. I think it is fair to say that this is hardly the
description of a draconian criminal justice system.

Perhaps the most relevant way to gauge the punitiveness of the system is
to judge the punishment meted out relative to the scale of the crimes com-
mitted. This comparison is most straightforward for property crimes. Let's
take embezzlement. 1In 1985 the total amount of money embezzled by those con-
victed for this crime in the Federal system was in excess of $100,000,000 and
the average embezzlement was about $56,000. The average fine assessed in
these cases was $2,811 or about 5 percent of the embezzled funds. Now if
that was the only sanction given out, I would think even most people in the
nation's capital would agree that this was inadequate punishment. However,
some prison time was meted out to these offenders. If we reduce the amount
embezzled by the restitution made by these offenders, then it turns out that
we have in the Federal system been giving one month of imprisonment for every
$11,000 of funds taken and not returned by convicted embezzlers. That'’s not
a bad monthly wage for someone who may be making less than $2,000/month as a

bank employee.



The situation in fraud is even more interesting. Those convicted of
fraud in the Federal system during 1985 stole almost 1 billion dollars. The
average fraud, if we ignore those committed against social security or the
food stamp programs, was over $200,000. 1In this area, we in the Federal sys-
tem have been giving out one month of prison for every $24,000 taken and not
returned in these fraud schemes.

These figures, of course, underestimate just how profitable crime has
been in areas covered by Federal jurisdiction. Not every criminal is appre-
hended and not all of those who are apprehended are prosecuted and
convicted. For example, the FBI estimates that only 1 in 5 larcenies are
cleared by arrest and of these it is unlikely that more than 75 percent are
actually prosecuted by a U.S. Attorney. Hence, while it appears that we have
been giving one month of imprisonment for every $4,000 of property taken by
theft, the thief can actually expect a much better return. If the
apprehension and prosecution ?ates above are accurate, then even if all
prosecutions ended in convictions, a thief could expect to spend a month in
prison for about every $30,000 he steals and does not return. That is hardly
the description of a system that takes the profit out of crime.

Moreover, even when the system appears to be harsh, such as in program
fraud, in reality it is far from very punitive. If we look at program fraud
in the Federal system, it turns out that we give out a month of prison for
about every §$1,300 for which restitution is not made. While this may seem
relatively harsh, we need to remember how unlikely it is that the defrauder
will be apprehended and prosecuted in these programs. By way of
illustration, consider the odds of actually getting prosecuted for AFDC

fraud. I found some years ago in several states that the chances of actually
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being detected and referred to the prosecutor for fraud in these systems was
about 1 in 500. 0dds like this if they are even close to the situation in
the Federal programs, make crime extremely profitable. At these rates, one
month of prison would be given for every $635,000 of program fraud. The
expected punishment in the system is nil.

Not only has crime paid in Federal system, it appears to have paid quite

well.

ITI. How Punitive will the Federal Criminal Justice System be Under the

Sentencing Guidelines?

On November 1, [1987] a new set of sentencing procedures went intec
effect in the Federal system. All offenders who commit crimes after that
date will be sentenced under the Federal Sentencing Guidelines promulgated by
the United States Sentencing Commission. Parole will be abolished for these
offenders and the sentence given by the judge will be, except for a 15
percent good time allowance, the time¢ served by the defendant. If a judge
pronounces a sentence of 24 months, the defendant will serve about 20
months. = No longer will there be long sentences and relatively short time
served. Sentences and time served will be nearly identical.

The guidelines establish 43 sentencing levels and 6 criminal history cat-
egories. Each entry in this offense/offender matrix has a range of 6 months
or 25 percent from the bottom to the top of the range. These relatively
tight ranges were mandated by the legislation establishing the Commission. A
judge may depart from the guidelines sentence only if he finds a factor that
the Commission did not adequately consider in establishing the guideline

range for that particular offense/offender combination. Sentences above the



guidelines can be appealed by the defendant and those below by the govern-
ment. Because the guidelines cover hundreds of crimes, they are organized by
generic crime categories and while they appear complex, they are actually
quite straight-forward,

For example, if the crime is a crime of theft, the guidelines instruct
the judge to start with a base offense level of 4 and add 1-13 levels depend-
ing on the amount of money stolen as well as 2 levels if the crime involved
more than minimal plaraing. Hence, if a theft involved $15,000 and little
planning, the offense level would be 9 and a first offender would receive a
guideline sentence of between 4-10 months. However, as long as the minimum
sentence is not more than 6 months, it may be satisfied by community or inter-
mittent confinement. Straight probation would not, however, be allowed for
this crime. Only if the theft was $2,000 or less and involved little
planning and no firearms or controlled substance, would straight probation be
authorized. No confinement is required by the puidelines for offense levels
where the minimum is zero months. For a first offender, this is up to
offense level 6. There is, however, no in/out line in the traditional
sense, That is, there are no offense levels where probation is the presumed
sentence. It is simply the case that for offenders without long records, a
number of offense levels do not require any confinement. All offense levels,
however, permit confinement within the guidelines.

A crucial question of course in all this is, how will the guidelines
actually effect the punitiveness of the Federal system? In order to attempt
to answer this, I draw on the results of the Commission’s prison impact
study. Using detailed data on over 10,000 cases in 1985, we attempted to

resentence the 1985 cokort of 40,000 convicted offenders under the



guidelines. We allowed departures for cooperation and assumed that the
prop~rtional reduction for plea agreements would remain about the same under
the guidelines as it has been historically.

Certainly one of the most dramatic effects of the guidelines is likely
to be a significant decrease in the proportion of offenders sentenced to
straight probation. We estimate this proportion to fall to 18.5 percent.
That is, after the guidelines are fully implemented, we are predicting that
less than 1 sentence in 5 will involve no confinement. For crimes against
the persomn, the incidence of straight probation is predicted to fall to less
than 15 percent, while for drug offenses the impact of the 1986 Anti Drug
Abuse Act and the guidelines are likely to drive the incidence of straight
probation down to about 5 percent of all sentences. In the area of property
offense, we predict that under the guidelines, straight probation will be
given to only 1 out of every 3 defendants. For fraud this will be 1 out of
every 4 defendants and for income tax evasion only 3 out of a 100 defendants
will get away without some confinement.

Dramatic as this predicted reduction in straight probation is, it is
actually a somewhat more marginal increase in punitiveness than meets the
eye. A good deal of the reduction in straight probation is offset by an in-
crease in the incidence of probation with some conditions of confinement and
split sentences. Overall, we predict that probation with confinement and
split sentences will increase from around 15 percent of all sentences to
about 25 percent, and for property crimes from just over 15 percent to more
than 35 percent of all sentences. For property offenses while straight pro-
bation will decline from 60 percent to 33 percent of all sentences, taken

together all forms of probation and split sentences will decline only



slightly from 75 percent to 69 percent of all sentences.

My point about the reduction in probation being only a marginal change
in punitiveness is perhaps best made by considering the sentences expected in
the cases where straight probation is being displaced by some form of confine-
ment. We predict that the average sentence of all those who would have re-
ceived straight probation in the past, and will under the guidelines, be con-
fined is 8 months. This includes drug and violent offenders where the reduc-
tion in probation is mandated by law and whose rather substantial sentences
are, at least in the case of drugs, also often mandated by statute. If we
concentrate on those crimes for which the guidelines themselves can be
expected to reduce probation, the time served is much shorter. For example
in theft and embezzlement cases, those who would under current practice
receive probation but are likely to be confined under the guidelines, the
average time served 1is less than 3 months, for counterfeiting and forgery
it’'s less than 4 months and for fraud it's less than 5 months. Of the crimes
primarily effected by the guidelines, only for income tax violations is the
term of confinement for those who would have been on straight probation as
long as 9 months. Punishment is back, but, at least for property crimes, not
in a big way.

Moreover, we predict that there will be some reduction under the guide-
lines in the sentences at the high end of the scale. We predict that about
10-13 percent of all sentences for felonies and other serious crimes will be
less under the guidelines than under current practice and that the sentence
reduction here will be substantial. For these offenders, the average time
served will be reduced by about 14 months. In some areas like fraud, the
prevalence of reduced sentences will be even greater, perhaps as high as 16

percent of all sentences and involve nearly a halving of these high end



sentences from an average of about 25 months down to 13 months or so.

While we predict that time served will move up from about 16 months to
nearly 29 months under the guidelines, all but 10 percent (1.2 months) of
this 13 month increase is due to the 1986 Anti Drug Abuse Act and to the
career offenders provision of our enabling legislation. Much of the increase
in punitiveness occasioned by the guidelines will result from our redistri-
buting punishment. Average time served is predicted to remain about the same
for property crimes and to increase only modestly for fraud. Our assumption
was that taking a month off the end of a 2 or 3 year sentence and giving it
to someone who had previously received straight probation would result in a
net increase in the punitiveness of the system.

Nevertheless, there were some areas in which the Commission did attempt
to increase the absolute level of punitiveness. The average time served for
those convicted of crimes against the person is predicted to rise under the
guidelines from 37.7 months to 75.2 months of which almost 60 percent of this
increase is due to Commission decisions. Under the guldelines, those sen-
tenced to prison for a crime against the person will spend an average of over
7 years (88 months) in confinement. While average time served will skyrocket
for drug offenders, almost all of this is due to the 1986 Anti Drug Abuse
Act. Also in robbery, while average time served will increase to over 6
years (75 months), all but about a month of the increase in average time
served results from the career offendzr provision of the 1984 Crime Control
Act,

Aside from crime against the person, where the Commission acted to
increase average time served, the increase was usually moderate both in
absolute and relative terms, the major exception here being income tax

evasion. For income tax offenses, the average time served is projected to
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more than double. Essentially all those convicted of income tax evasion will
now, on average, serve sentences as long as those previously reserved for the
unlucky minority who were previously sent to prison.

The approach we took in income tax contrasts sharply with the approach
we took in property crime. Here the average time served is virtually the
same under the guidelines as in current practice, about 6 or 7 months.
However, since we drastically reduced straight probation for this crime, the
average sentence of those actually confined will decrease from nearly a year
and half to just over 3/4 of a year. It is for the property crimes that we
significantly deconcentrate punishment. More defendants will be confined but
for shorter terms. Even here, however, the effect will not be uniform across
all crimes.

Part of what we attempted to do in the guidelines was to equalize the
relative punitiveness across property crimes. As an example, consider that
in current practice we mete out one month of imprisonment for every $11,000
stolen by embezzlement, $4,000 stolen by larceny and $1,400 stolen by forg-
ery. Under the guidelines we project that courts will give a month of im-
prisonment for each $5,600 of embezzlement, $3,400 of larceny and $3,000 of
forgery. Punishment will be predominantly determined by the amount stolen
and not by the method used to accomplish the taking. Since there was no
obvious reason for the disparity in punitiveness in property crimes, the
Commission’s decisions to deconcentrate punishment across these crimes should
increase the effective level of punishment in the system.

For the closely related crime of fraud, the Commission did opt for a
moderate increase 'in the absolute level of punitiveness, Under the guide-
lines, we project that courts will mete out a month of imprisonment for each

$600 of program fraud. While this involves a doubling of the prison per



11

dollar for this type of fraud, given the odds against ever being convicted
for this crime, it is still a very good bet as far as crimes go. There was
also some increase in the level of punishment for other frauds. We project
for these crimes that a month of imprisonment will now be given for each

$20,000 instead of each $24,000 of loss,

IV. Are the Sentences Under the Guidelines Too Harsh?

When the guidelines were sent to Congress they drew criticism from some
that they were not harsh enough and from others that they were too harsh. A
spokesman for the Free Congress Foundation’s Institute for Government and
Politics urged us in an article in USA Today to make the guidelines tougher.
Alan Ellis from the National Association of Criminal Defense Lawyers testi-
fied to the Subcommittee on Criminal Justice in the House of Representatives
that "the guidelines are excessively harsh" and Marvin Frankel expressed
"hope that the Commission in its future study will reconsider the overall
level of punishment and scale the penalties downward from where they appear
now to be."

Abstract arguments over the appropriate level of punishment, I'm sure,
have their place, but they do seem to degenerate quite quickly. Advocates of
reduced punishment levels hold out the specter of intolerable prison over-
crowding while proponents for harsher sentences claim cost should be no
object in assuring domestic tranquility. Usually the debate in this area is
not joined. Argument proceeds without any referernce to a common framework
within which to consider the appropriate level of punishment.

One function that an independent Commission should perform is to bring

some coherence to this debate. As an economist, I am immediately drawn to
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the prospect of using cost-benefit analysis on the punishment decision. It's
unfortunately true that increasing the harshness of the system usually in-
volves costs in terms of added imprisonment. Suggestions for alternative
sanctions are often impractical. All of us would like to use more fines but
they simply aren’t realistic in many cases. Consider for example a typical
embezzlement case based on data in our files. A teller in a suburban bank
makes a number of unauthorized withdrawals from different accounts and steals
over $20,000. At the time of sentencing, the defendant is working as a clerk
at $800/month. It's doubtful that the court can impose meaningful fine.
It's simply the case that we are going to have to impose punishments that are
costly if we are ever going to increase the punitiveness in the system.

The crucial question for setting punishment levels is whether any move-
ment in the punishment level will generate more benefits than costs. This is
not a new idea, but it does remain a somewhat controversial one. Of course
the controversy here is probably no greater than the controversy surrounding
cost/benefit analysis in any area where the benefits are not entirely pecuni-
ary in nature. After all, the use of cost-benefit analysis 1s still decried
by many in setting safety standards and in regulatory analysis in general.

The problem of evaluating benefits seems particularly acute in this
area. There is to begin with some diversity of view as to the purpose of the
system. Most will agree that crime prevention is a purpose of punishment but
after that the consensus breaks down. For some punishment is its own reward
and desirable even if there is no crime control consequences of punishment.
Since this is not a universally held belief, there is always a tremendous
amount of tension in setting punishment levels that cannot be justified in

terms of crime control. More significantly, however, an independent
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Commission is not a very good forum in which to evaluate the willingness to
pay for desert based punishment. Granted that people will pay for punishment
even if it results in very little crime control, an independent Commission is
a poor mechanism for ascertaining just how much desert is socially optimal.
A legislative body is really the only place for this type of evaluation.

A Commission like tlie United States Sentencing Commission is, however, a
good institution for evaluating the cost effectiveness of increasing punish-
ment levels for the purpose of crime control. It is in this area that the
Commission can begin to bring scientific evidence to bear on this policy ques-
tion. It’s mnot that I would down play the difficulty of estimating and mone-
tizing the benefits of increases (or decreases) in punishment levels, it's
only that this is an area in which an independent Commission has a chance of
providing light instead of heat.

The difficulty of monetizing the benefits of crime control is substan-
tial and important policy conclusions may turn on technical issues. For exam-
ple, in a 1986 article by Austin that was published in Crimes and Delinquency
the author reported that according to his calculations the benefits of an
early release program clearly outweighed the costs. However, it turns out
that according to a bright young researcher at Vanderbilt, Mark Cohen, that
even if you ignore general deterrence considerations but include the pain and
suffering involved in victimization, the early release program is a flop,
imposing costs on victims that far outweigh the savings to taxpayers from
shorter sentences. No one ever said that setting sentences by cost/benefit
analysis was easy but it does offer some hope of joining the debate. It also

argues for going slowly and giving some deference to current practice.
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You might be thinking how can I justify my go-slow recommendation with
the description I gave as to the projected impact of the guidelines, especial-
ly in the area of probation. The reconciliation is immediate. In terms of
real resources, the impact of the Commission’s decisions are marginal. Our
best guess is that 5 years from today the decisions taken by the Commission
in its initial guidelines wouldn'’t have more than a 6 or 7 percent impact on
prison population. In the absence of any other guideline amendments, in 1992
there will probably be 4,000-5,000 more people in Federal prisons because of
decisions made by the U.S. Sentencing Commission in its initial guidelines.
While our impact on straight probation is likely to be dramatic, our impact
on prison population is not. All of the reduction in straight probation de-
scribed above would require only 7,000-8,000 additional prison spaces by
1992. And since on balance we reduced some long sentences, the net require-
ment will only be 4,000-5,000 spaces.

What about the dollar and cents of this reduction in probation? Let'’s
take the crime of fraud. Here we predict that straight probation will
decline from about 60 percent of all fraud sentences to roughly 24 percent
under the guidelines. This will increase prison population five years from
now by 1,200-1,500 inmates and increase operating costs by 7.5 to 9.5 million
dollars. Adding to this a reasonable allowance for capital costs, the total
cost of the drastic reduction of straight probation for fraud is between
11-13.5 million dollars a year. Since the amount of fraud subject to Federal
jurisdiction is way in excess of 1 billion dollars, the percentage reduction
in fraud necessary to make this a cost-effective strategy is at most about 1
percent. That is in order for this poliey to pay for itself, we require that

a 45 percent increase in the chances of being confined for fraud generate
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a 1 percent reduction in the amount of fraud in the system. Considering that
some years ago I found that a 10 percent increase in rate at which fraudulent
AFDC claims are referred to prosecution decreases such fraud by over one per-
cent, I am confident that our decision to reduce straight probation could
easily be justified in term of cost/benefit analysis. I only hope our de-
cision to offset some of the costs of this reduction by trimming sentences
was as prudent.

In my view, the future of the U.S. Sentencing Commission lies not in
attempting to resolve unresolvable conflicts as to the purposes of sentencing
nor in figuring out how much punishment there should be for its own sake, but
rather in trying to rationalize the punishment system by searching for
changes in the level, structure and composition of punishment that yield a

surplus of social benefits over social costs.
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Chapter 11--Judges, Public Opinion and Punishment

Over two centuries ago a great English writer made some incisive
comments on the relationship between public opinion, c¢rime and sentencing.
Henry Fielding,l novelist, lawyer and magistrate, in Tom Jones, tells of a
quasi-competent school-master, one Partridge, whose jealous wife forced him
to dismiss their maid, Jenny Jones. Nine months later, news of Jenny's
giving birth to twins impelled Mrs. Partridge to publicly denounce the
innocent schoolmaster of the vile crime of adultery. The villagers, good,
common souls, believed the worst. Shortly after this, an accusation was
lodged against Partridge for fathering the foundling and the hero of the
book, allegedly the son of Jenny, who was being raised in the household of
Squire Allworthy.

The Squire, like all country gentlemen and landowners at the time was
the local justice of the peace. He had great power to decide misdemeanors
and cases of immorality. Fielding creates a truly admirable character in
Allworthy - judicious, tolerant, patient, impervious to pgossip, and generous
to a fault. Thus, he is careful to extend full and careful consideration to
Partridge, who, nevertheless, 1is wrongfully found guilty on the basis of
false testimony against him. However, once convinced of Partridge’s guilt,
Squire Allworthy did not hesitate to sentence the schoolmaster, leading to
his dismissal. As a result, Partridge and his wife slipped into utter
penury, kept from starvation by secret gifts from the Squire. But that
public opinion, which was so quick to condemn Partridge before his trial,

proved to be fickle indeed:



The justice which Mr. Allworthy had executed on Partridge

at first met with universal approbation; but no sooner had he

felt its consequences, than his neighbors began to relent, and to

compassionate his case; and presently after, to blame that as

rigour and severity which they before called justice They now

exc%aimed against punishing in co%d blood, and sang forth the

praises of mercy and forgiveness.

Fielding's reservations on the subjectivity of public opinion about
punishment ought to be taken seriously. In individual cases, public cutrage
or sentimentality may create pressure for decisions that are inconsistent
with any sound system of punishment. On general issues of punishment,
opinien is likely to be overly harsh or lenient in comparison to those
penalties actually meted out. The public is not well informed about the
actual methods of contemporary corrections or much concerned with fiscal and
administrative constraints which 1limit and shape actual corrections
departments. The public wants lower taxes, no prisoﬁs-or half-way houses in
their neighborhoods, but does want enough prison cells for all serious
offenders. A real danger of demagogic manipulation of public opinion exists
where there is such a large gap between knowledge and belief. Finally, one
must be concerned that the inconsistencies within public opinion is likely to
make a general finding merely a vector of inconsistent forces.

Would it not be better, following Fielding’'s lead, to leave punishment
entirely in the hands of sober and professional judges and correctional
administrators, within the guidance of the legislature and well established
rules of common law? Would it not, in short, be more professional and

responsible if public opinion were kept altogether out of the subject of

sentencing?



Fielding apparently thought so. From his perspective as a reforming
magistrate in the rowdy, undisciplined and thoroughly corrupt times he lived
in, he may have had a point. It is not so simple today. If corrections were
a matter of scientifically based professionalism there would be an argument
for the exclusion of public opinion, but that wview has few adherents

today.3 Sentencing decisions deprive citizens of liberty and implement

‘public policies to do justice and ensure public safety. Very few topics are

so fraught with public concern and are, therefore, fitting for political
inquiry. We must examine the role of public opinion in sentencing and
corrections.
* % k ok k

A distinction between the influence of public opinion on judicial
sentencing and on executive branch corrections, in the light of American
political and constitutional theory, is called for. Insofar as corrections
is an executive branch function, its funding and general purposes is fair
game for influence through the same mechanisms by which public opinion
operates in other spheres of govermment. The influence of public opinion on
judicial sentencing, however, is entirely another matter, thought to be
totally out of bounds.

Why is there such disquiet over the influence of public opinion on

 judges?

I will tackle this subject by addressing two topics; first, the response
of judges to public opinion about sentencing and punishment both in specific
cases and in general and second, the response of judges to legislative
initiatives to sentencing and punishment, especially determinate sentencing

and sentencing guidelines.



JUDICIAL RESPONSE TO PUBLIC OPINION ABOUT PUNISHMENT

The judicial response to public opinion regarding punishment and
sentencing is inherently ambiguous. On the one hand, judges say that it is
totally wrong to base a sentence on public outcry for harshness or leniency
in a particular case or on an unusual amount of publicity in cases. ' Judges
will listen to the desires of victims or family in pre-sentence hearings, but
are very uncomfortable about the notion that these parties will in some way
gain a decisive say in the sentencing decisjion. Thus, provisions of victim's
rights bills giving victims input at sentencing are thought to have little

effect.

This state of mind was pungently expressed by a judge to Willard Gaylin:

...in the name of humanity you must always react to
the particular person. As a public official, in the justice
system, you will quite often be hit by the squalls of
opinions of the moment. If you can’t take that kind of storm
and weather it, you have no business being a public
official. You have to act on your expertise, that’s why
you're elected. If you're going to merely take polls and
find out what 51 per cent of the public want every time you
act, you don't need a judge - all you need is someone from
Lou Harris or Gallup. You're put in because you have a
degree of expertise which you have developed over the years.
The one thing that bothers me most about this period of
hysteria we're now undergoing is that, with the heavy
criticism of judges,... some of my colleagues have just
folded. They have the balls of tsetse flies, and instead of
giving a youngster probation when they should, and formerly
would have, they now take the safe way and sentence him to

five years in prison ... They play it so the press or
governoracan't criticize ... I will do what I think is
right.

Most thoughtful citizens will agree with this. But, even if the public
is correct in a particular case (a difficuit determination when standards for
punishment are vague or monexistent) - we still want the judge to do what he
or she believes is right in a case. If we suspect that a judge is bending to

public pressure we still do not want this openly admitted. Such an



appearance undermines the integrity of and public confidence in the
judiciary. Unlike presidents, governors and mayors who are supposed to
listen to public opinion, judges are supposed to listen only to the facts of
the case, consult the law, and make decisions on their independent
assessments of the law and on their sense of fairness.

On the other hand, in an almost mystical way, judges are supposed to be
in touch with and responsive to public opinion in general. This paradoxical
tension is not unique to punishment cases; it pervades the American judicial
system and has been frequently commented on in the context of the United
States Supreme Court. It applies, however, to every judge who is responsible
for sentencing.

Otto Kirchheimer has pointed out that since medieval judges were
appointed by kings, who could dismiss them at will, the judge owed loyalty to
the king.5 But since the political revolutions of the Enlightenment in
England, America and France, judicial independence has become a centerpiece
of limited constitutional government. As a result, as Kirchheimer so
trenchantly notes, the judge gained a new master: public opinion. 1Is he
correct?

If we ask judges, they will say that their loyalty is to the law. In
our system a judge may be appointed by the governor or elected by the people
after party nomination, but the judge who decides a case on a partisan basis
violates the most basic canon of professional conduct: impartiality.
Although partisan rulings do occur, a wide expanse of judicial independence
is made real by the open texture of American law, the specialized training of
lawyers, the judge’s past experience as a lawyer, canons of judicial
professionalism and the complexity of particular cases which make often

simple partisan decisions infeasible.



Judicial independence is not only a keystone of western
constitutionalism, but it has an interesting societal effect: namely, judges’
decisions legitimize actions. But, as a legitimizer, the court’s "authority
rests on the community'’s preparedness to recognize the judge’s capacity to
lennd legitimacy to or withdraw it from an individual’s act."6 Thus, a court
can lose its legitimation-granting power if its decisions stray too far from
the understanding or needs of the community. This brings us back to the
question of loyalty. It is a bit too facile to say that the judge'’'s loyalty
is owed only to the law. The judge owes loyalty, in a real sense, to the
community. By swearing to uphold the constitution and by being appointed
through a political process, the judge gives guarantees that he will rule
over society in ways that comport with an acceptable range of values. Thus,
even decisions that appear to be behind the time or forward looking, are mnot
usually so reactionary or so revoiutionary that they meet with universal
derision. If opinions cannot satisfy everyone in society, they will usually
satisfy a large segment of the population.

In a discretionary area like sentencing, then, a judge cannot be swayed
or appear to be swayed by public opinion in specific cases lest he undermine
the constitutionally vital principle of judicial independence. But the judge
must be attuned to the general contours of public opinion. An interesting
example of this is John Hogarth'’s intensive study of Ontario magistrates’
sentencing in the late 1960s. He found that magistrates scored much higher
than law and social work students and probation officers on the attitude that
punishment, i e , prison sentences, corrects offenders. Hogarth interprets
this as a way for magistrates to maintain their practice of giving prison

sentences in good conscience. "Armed with a philosophy which emphasizes both



the protection of the community and the correction of offenders through
punishment, magistratcs would be able to Impose rather severe penalties
without any sense of guilt about sacrificing the offender for the good of the
community. The way in which the demands of one’s occupational reole affect
one's attitudes are thus revealed."7 While I do not dispute Hogarth's
finding, given the changes of general attitudes in the last twenty years, I
doubt that Ontario magistrates any more than their American judicial
counterparts would today maintain that prison sentences correct offenders.
What has changed has been the broad public perception of prisons and
indeterminate sentences. As I have previously noted, up until 1970 there was
a strong current of opinion which saw the indeterminate sentence as one of
_the few really good aspects of the criminal justice system. Belief in the
rehabilitative effect of correctional programs, including prisons, however
empirically incorrect, was widespread in American society. The
assault on a belief in rehabilitation which came partly from critical
evaluations, combined with the Attica prison riot im 1971, has markedly
changed public opinion about sentencing and corrections to this day.8 Thus,
when judges now express disbelief in the prospects for penal rehabilitation
and search for punishment justificaticns in deterrence, incapacitation or
retribution, it seems quite certain that they are influenced by generally
held public attitudes and beliefs about punishment.

Any student of sentencing will realize that a sensitivity to general
community opinion about punishment is not likely to act as a real constraint

on a judge. Except for very specific issues, like support for the death



penalty, there is likely to be sufficient variation in public opinion so that
judges can comfortably locate their own beliefs of proper sentences within
it. Thus, Gaylin notes that two judges, one a liberal state court judge, the
other a middle of the road federal judge, both verbalize a desire to balance
the needs of the law abiding community with the circumstances of the
particular defendant. Yet, the federal judge spoke of leniency in terms of 5
to 10 year sentences while the state trial judge said that he would give
prison sentences of more than 5 years only in cases of murder.9

I suspect that an examination of the research literature on seriousness
scales, such as those pioneered by Sellin and WOlfganglo would show that
the general public and sentencing judges do not differ in their rankings of
offenses. But this leaves us far from the attachment of specific sentences
to individuals.11 I suggest, therefore; is that a more relevant inquiry, is
the public opinion among working professionals in a particular court, or in a
county, that produces a particular set of "golng rates" for sentences. There
is much folklore and informal learning about this, but little specific
research. Eisenstein and Jacob12 have led the way in this area by positing
the existence of a local court culture of sentencing, but for any useful
research to be done, I suggest that it is necessary to look at the county as
a unit of analysis and to compare several counties within a particular
state. 13

To summarize this section: (1) the mandate of judicial independesnce is
so important to our political system that judges must never give the
appearance that they are influenced by the public in a particular case; (2)

the nature of the judicial function in democratic societies requires that



judges be aware of, and in a general sense adhere to, the broad outlines of
acceptable public opinion on relevant topies, including punishment; (3)
public opinion about punishment is so diffuse that it allows the judge a
great deal of leeway in sentencing; and (4) the more important inquiry may
very well be the climate of opinion among local prosecutors, defense
attorneys, judges, probation officers, police officials, court
administrators, and correctional officials than a diffuse public opinion

about punishment. 14 )

JUDICIAL RESPONSE TO SENTENCING GUIDELINES AND DETERMINATE SENTENCING

If the judicial response to public opinion about punishment tends to be
ambiguous, the reaction of judges to determinate sentence reform and
sentencing guidelines is, for the most part, quite negative. While a few
progressive judges hail the advent of guidelines, it is clear to me that
judges do not like to have their discretionary authgrity infringed upon.
Now, my basis for this observation is partly anecdotal, but I have been
involved with the development of sentencing guidelines in two states over a
number of years and on the whole, judges wish that the whole idea of
determinate sentencing and guidelines would just go away. Despite the
collapse of rehabilitation as a justification for the indeterminate sentence,
judges remain comfoftable with it for many practical reasons.ls. The
indeterminate sentence gives the court flexibility in obtaining pleas and so
serves the vital function of keeping the courts running with limited
resources. This factor, more than any other, has made judges wary of rigid
sentencing rules. Next in importance is the fact that flexibility gives the
court leeway in assessing the moral worth of a case in accord with his or her

evaluation of the facts and circumstances.
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Judge Marshall Levin of Maryland, a state with sentencing guidelines,
expressed this in a revealing article in Judicature. That system was
designed by judges for judges, in Judge Levin's words, and is voluntary and
without appellate review, The judges, needless to say, oppose appellate
review. "There is also a viewpoint that the sentence ranges should be
narrowed considerably so as to better structure the sentencing decision.
Here, too, there could well be opposition on the theory that tosc much
policymaking is involved."l6 The attitude here 1is clear - those guidelimes
are good which do not seriously impinge upon the judge'’s decisional
authority. I have found a similar response in Michigan. .Guidelines in this
state must be used, but the range of guidelines are quite large, in my
estimation, and because the guideline ranges do not have the force of law,
very few appellate courts have interfered with sentence based on guidelines.
In interviews with judges in Wayne and Oakland Counties in 1985 I found them
to be satisfied with the guidelines. Michigan's guidelines ranges are rarely
less than six months. Latitude of 3, 4, 5 and more yedrs within a guideline
cell are frequent. Many of the ranges for first offenders give judges the
option of probation, jail or prison for similarly situated offenders.
Althiough I participated, as a staff member, in the development of these
guidelines, and find much in their structure and approach which is good, I am
at a loss to explain how ranges of such magnitude can be said to be similar

sentences for similarly situated offenders.
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The arguments for sentencing standards and a curbing of discretion flow
from three complex factors. The first is the collapse of the medical model
of penology. Without the needed flexibility in assigning differential
sentences for treatment, the concept of justice as equity has come to the
fore. In a polity which exalts formal democracy, the inequities meted out to
similarly situated defendants becomes more and more intolerable to our
perceptions of basic principles. Sentencing comes to be seen as unjust and
thus the legitimacy of the judicial function is undermined. Equity, then,
can best be achieved by curbing the disparity which flows from discretion.
Such a trend clearly threatens existing modes and patterns of judicial
sentencing.

Second, although there is a raging debate about the genuine
effectiveness of prison to incapacitate and deter,17 it is fairly obvious
that allowing individual judges in multi-judge courts to make their own
assessments of what sentences best bring about deterrence or incapacitation
makes about as much sense as letting company level officers make their own
assessments of grand strategy in time of war. Of course, the judicial system
is the antithesis of an administrative hierarchy, and in most areas of law,
judges follow rules not in a mechanical way, but through the complex and
uncertain process of legal reasoning. Thus, it does not seem apprepriate to
have judges play a major role in sentencing if rigid adherence to very narrow
rules for utilitarian purposes is to be the future of sentencing.

Finally, the unprecedented growth of prison populations to almost
600,000 has led to a correctional funding problem of ﬁajor proportions in
virtually every state and in the federal jurisdiction. This is an issue that
generates a need for centralized decisions regarding the allocation of

correctional resources. But judges, key actors in the decisional process,
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cannot be part of such a centralized decisionmaking process. Furthermore,
judges are legitimately concerned that such needs for centralized
decisionmaking would tend to undermine their perceptions of the integrity of
sentencing decisions. They say that it is wrong to take prison crowding into
effect in meting out a sentence. In the individual instance they are
correct. But, does this mean that a state’s government is helpless to
establish some limits on how correctional resources will be used? To what
extent must judges be consulted in shaping the penal policy of a state?
Perhaps a compromise can be worked out which preserves judicial autonomy in
individual sentencings yet gives the State greater control over who goes to
prison and jail.

Still