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Highlights 

Incarceration is intended to punish individuals for violating 
criminal laws. Punishment might be severe with lengthy 
sentences in harsh surroundings. However, the U.S. Supreme 
Court has interpreted Section 1983 of the U.S. Code to permit 
prisoners to sue state correctional officials when the conditions 
of confinement fail to meet constitutional standards of physical 
security, adequate medical treatment, freedom of religious 
expression, and so forth. 

Section 1983 Jitigation is a major portion of the U.S. District 
Courts' civil caseloads. One in every ten civil lawsuits is a 
Section 1983 lawsuit. Observers have conflicting opinions 
about the nature of the lawsuits, how the federal courts process 
them, and the manner in which they are resolved. One 
perspective is that the lawsuits are frivolous and do not warrant 
the scarce resources of federal courts. Another perspective is 
that some lawsuits have merit, but the federal courts tend to 
treat all Section 1983 lawsuits in an assembly-line fashion WLH 

little or no individual attention. Yet, despite differE l,t opinions 
about this substantial body of Jitigation, Hlere is very little 
systematic data on which to draw conclusions and to inform 
policy recommendations. 

This profile of Section 1983 lawsuits was developed from an 
examination of more than 2,700 cases disposed of in 1992 in 
nine states (Alabama, California, Florida, Indiana, Louisiana, 
Missouri, New York, Pennsylvania, and Texas). Findings from 
the inquiry suggest that it is useful to view Section 1983 
litigation as comprised of three distinctive gradations of 
lawsuits. 

The first gradation consists of cases dismissed by the courts in 
-- six months or fewer because the issues raised in the lawsuits 
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lack an adequate basis in law or fact. The second gradation 
includes cases surviving from six to twelve months as the 
proportion of issues dismissed by the court decreases and the 
incidence of stipulated dismissals and successful motions by 
defendants to dismiss increase. Cases in this gradation involve 
the same types of issues as in the first stage with the exception 
that issues challenging convictions and sentences decrease and 
other issues, such as inadequate medical treatment, lack of due 
process, and denial of access to the courts, increase in relative 
number. 

The final gradation consists of cases that take up to two years or ~ 
more to be resolved, because the issues involved are much more 
likely to have appointed counsel and the holding of evidentiary 
hearings. The composition of the issues also changes 
appreciably. Courts confront a docket where the issues of 
physical security, including protection against excessive force 
by correctional officers and protection from violence by other 
inmates, become more frequent. Finally, for cases in this 
gradation, the prospect of successful prisoner litigation emerges 
with both settlements and verdicts resulting in financial awards 
to prisoners. 

Two policy implications flow from the evidence concerning case 
gradations. For the cases that lack an adequate basis in law or 
fact, they should be resolved through state administrative 
grievance procedures instead of through litigation in the federal 
courts. Under the Civil Rights of Institutionalized Persons Ar,t 
of 1980, the U.S. Attorney General and the federal courts can 
certify grievances procedures and then require their exhaustion 
as a way of resolving inmate grievances short of litigation. This 
legislation, which has not been implemented nationwide, 
deserves the attention of policy makers and judges. 

Second, the findings raise the issue of how best to !J.andle the 
remaining two gradations of cases. What innovative procedures 
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have the federal courts adopted to resolve the more complex 
Section 1983 lawsuits? A systematic approach should be taken 
to determining the most efficient methods of handling Section 
1983 cases that cannot be resolved administratively. 

Roger A. Hanson 
Senior Staff Associate 

Henry W.K. Daley 
Staff Associate 
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Introduction 

Prisoners can file civil lawsuits in federal court and challenge 
the conditions of their confinement in state prisons and jails. 1 

These lawsuits claim that state officials have deprived the 
prisoners of their constitutional rights, such as adequate medical 
treatment,2 protection against excessive force by correctional 
officers3 or violence by other inmates,4 due process in 
disciplinary hearings,S and access to law libraries.6 If the 
prisoners win their lawsuits, they may be awarded money 
damages or other relief. Because these cases are filed under 
Section 1983 of Title 42 of the U.S. Code, they are commonly 
called Section 1983 lawsuits. 

The volume of Section 1983 litigation is substantial by any 
standard. In the 1960s when the U.S. Supreme Court 
established that prisoners had constitutional rights,7 the number 
of cases filed was small. The Administrative Office of the U.S. 

1 Generally speaking, most Section 1983 lawsuits are filed in the 
federal court system, although state courts do have the authority to 
resolve them. There are no published figures on the precise number 
of Section 1983 lawsuits filed in the state courts because virtually all 
state courts do not keep track of this particular area of litigation in 
their record-keeping systems in the same way that they keep track of 
other civil litigation, such as domestic relations, tort, real property, 
or contract cases. Because it would be extremely arduous to draw a 
sample of Section 1983 cases from state court case files, the focus of 
this report is on Section 1983 lawsuits filed in federal courts. 

2 Estelle v. Gamble, 429 U.S. 97, 103 (1976). 

3 Hudson v. McMillian, 112 U.S. 995 (1992). 

4 Farmer v. Brennan, 114 U.S. 1970 (1994). 

5 Wolffv. McDonnell, 418 U.S. 539 (1974). 

6 Bound:. v. Smith, 430 U.S. 817 (1977). 

7 Cooper v. Pate, 278 U.S. 546 (1964). 
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Courts CAO) counted only 218 cases in 1966, t..lJ.e first year that 
state prisoners' rights cases were recorded as a specific category 
of litigation. The number climbed to 26,824 by 1992. When 
compared to the total number of all civil cases filed in the 
nation's U.S. District (trial) Courts, more than one in every ten 
civil filings is now a Section 1983 lawsuit. Finally, there is 
approximately one lawsuit for evpery thirty state prison inmatca 
as the data in Figure 1 show. If the number of state prisoners 
increases, as is expected in the future, an increase in the volume 
of Section 1983 lawsuits should also be expected. 

The nationwide trend in the volume of Section 1983 litigation ." 
over the past twenty years has been remarkably consistent 
across the individual states. When the annual change has moved 
upward nationally, virtually each individual state, regardless of 
geographic region or population size, has experienced growth in 
the number of lawsuits. Texas consistently has ranked first in 
the number of Section 1983 lawsuits per state and North Dakota 
consistently has ranked tiftieth. For the time period from 1970 
to 1991, the Kendall Coefficient of Concordance, a statistic 
which measures the consistency in the rank orderings of states 
according to each state's relative number of Section 1983 
lawsuits from year to year, is .94. Because 1.0 is perfect 
consistency, .94 is an astoundingly high coefficient and means 
that there are few instances when states change rank orderings 
(e.g., the top ranked state becomes the second ranked state and 
second'ranked state becomes tlle top ranked state). There is 
even greater consistency (Le., larger coefficients) over shorter 
time periods (e.g., 1970 to 1980, 1981 to 1991). 
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Figure 1 
National trends In the number of state prisoners 
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Certainly there are popular images of prisoner litigation. One 
image is that lawsuits are filed for entertainment value by 
prisoners who have a lot of time on their hands and that these 
lawsuits serve only to crowd other litigation on the federal 
courts' busy dockets. A contrasting image is that courts 
ruthlessly dismiss prisoners' complaints to clear their calendars, 
deny requests by indigent prisoners for appointment of legal 
counsel, and that prisoners never win, despite the merit in some 
(and perhaps many) of the cases. In addition to these popular 
images, there is a serious debate among judges, attorneys, and 
other experts concerning the necessity and desirability of 
hearing in the federal court system the many thousands of 

..." prisoners' complaints filed annually. On one side of this long­
standing debate are former U.S. Supreme Court Chief Justice 
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Warren E. Burger,S the Federal Courts Study Committce,9 
advocates of federalism, 10 and some state correctional 
officials. ll They contend that the lawsuits are a waste of scarce 
resources because their merit is difficult to determine, and once 
the underlying issue is uncovered, most ofthe lawsuits resemble 
matters otherwise handled in a small claims court. Their 
proposed solution is to transfer these cases to the state courts or 
to require exhaustion of state administrative remedies by 
certifying state grievance mechanisms authorized under the Ci.vil 
Rights of Institutionalized Persons Act of 1980 (CRIPA).12 
Under CRIPA, the U.S. Attorney General and the federal courts I 

• _I 
are authorized to certify state administrative gnevance --
procedures in prisons and jails. If the procedures are certified 
as fair and effective, federal courts can require prisoners to use 
these procedures before filing lawsuits. 

The opposite position is taken by former U.S. Supreme Court 
Associate Justice Harry Blackmun,13 some federal judges, 14 and 
advocates of prisoners' rights. IS They contend that the 
workload demands are overstated because most Section 1983 
cases are disposed of at early stages of litigation. Associate 
Justice Blackmun argues that because no one knows how many 
cases are frivolous or meritorious, federal courts must leave 
their doors open to all state prisoners and not siphon lawsuits 
offto some other dispute resolution forum. Specifically, he is 

8 Burger (1969, 1976, and 1981). 

9 Federal Courts Study Committee (1990). 

10 Howard (1980). Baude (1977). Posner (1985). 

11 Manson (1983). 

12 42 U.S.C. § 1997e. 

13 Blackmun (1985). 

14 Edwards (1983). 

15 Turner (1979). 
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skeptical of the ability of state courts to be as independent as 
necessary when prisoners take the state to court. 16 

The problem 

Scholarly research on the subject provides little assistance in 
addressing questions concerning the nature of the thousands of 
individual prisoner complaints filed each year. Virtually all 
studies have focused on class-action cases in which jails, 
prisons, and entire state correctional systems have been found 
by federal courts to be constitutionally deficient and in need of 

..., major institutional reform. These analyses assess whether 
federal court intervention is successful in improving the 
structure, organization, and operation of state correctional 
institutions.17 However, that research tells us much more about 
the capacity of federal courts to shape policies governing the 
operation of correctional institutions than it tells us about the 
composition of the much larger range of individual Section 1983 
cases, how they are resolved, and the outcomes of these cases. 

The AO provides an annual accounting of how many Section 
1983 cases are filed. TIle number of cases filed and disposed of 
in each U.S. District Court and each Circuit of the U.S. Courts 
of Appeals is available in reports published by the AO. Yet, the 
aggregate figures compiled each year by the AO do not indicate 
what issues are raised in the complaints, the extent to which 
prisoners have legal counsel, the manner by which cases are 
resolved, the reasons why cases are dismissed, the terms of 
settlements between prisoners and correctional officials, and the 
frequency of verdicts in favor of prisoners. There is a statistical 
void concerning the substance of Section 1983 litigation, the 

16 Blackmun (l985). 

17 For a review of this growing body of literature. see Feeley and 
Hanson, 1990. 
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manner in which cases are resolved, and the outcomes of 
litigation. Because of this lack of systematic information, there 
exists no standard or benchmark against which to determine 
whether either or both of the popular images of Section 1983 
cases are true. To help inform this and other debates, there is a 
critical need to know more about the contours of this substantial 
and important area of litigation. 

What are these lawsuits about? What do they look like in terms 
of issues raised in the complaints? How are they handled by the 
courts? How much time is taken to resolve them? Do prisoners 
hire 2ttomeys or are attorneys appointed by the courts? Are .., 
prisoners ever successful in obtaining awards? If so, what kind 
of victories do they achieve? Finally, are all lawsuits alike or do 
they vary in systematic ways? 

Research design 

To increase understanding of what happens when prisoners sue 
correctional officials, the National Center for State Courts 
(NCSC), with support from the Bureau of Justice Statistics, 
undertook a study of Section 1983 cases disposed of in 1992 by 
U.S. District Courts located in different states (Alabama, 
California, Florida, Indiana, Louisiana, Missouri, New York, 
Pennsylvania, and Texas). These states have nearly 50 percent 
of the nation's Section 1983litigation. Moreover, as shown in 
Table 1, they are representative of the full range of litigation 
rates across the county. They represent seven different Circuits 
of U.S. Courts of Appeals, including the Second, Third, Fifth, 
Seventh, Eighth, Ninth, and Eleventh Circuits. Major 
geographical regions, including the Northeast, Southeast, 
Midwest, and West, are also captured. For these reasons the 
aforementioned states were chosen as project sites. 
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Table 1 
The Volume and rate of Section 1983 litigation in 1991 

Section 1983 State prisoner Nwnber oflawsulls per 
States lawsuit l!ol!ulation 1,000 l!risoners 
Iowa 535 4.145 129.071 
West Virginia 183 1,502 121.838 
Tennessee 1013 11,474 88.287 
Missouri 1357 15,897 85.362 
Louisiana 1587 2O,O(P 79.338 
Nevada 431 5,503 78.321 
Alabama 1231 16,760 73.449 
Arkansas 536 7,766 69.019 
Delaware 255 3,717 68.604 
Nebraska 171 2,495 68537 
Kentucky 625 9,799 63.782 
Pennsylvania 1454 23,388 62.169 ..., Wisconsin 432 7,849 55.039 
Virginia 1046 19,829 52.751 
Utah II9 2,625 45.333 
Arizona 688 15,415 44.632 
Montana 63 1,478 42.625 
Maine 67 1,579 42.432 
Mississippi 357 8,904 40.094 
New Hampshire 56 1,533 36530 
Kansas 213 5,903 36.083 
Indiana 451 13,008 34.671 
Washington 316 9,156 34513 
llIinois 991 29,155 33.991 
Texas 1609 51,677 31.136 
Georgia 730 23,644 30.875 
Florida 1436 46,533 30.860 
North Carolina 569 18,903 30.101 
Hawaii 76 2,700 28.148 
Michigan 1021 36,423 28.032 
New Mexico 87 3,119 27.894 
Colorado 224 8,392 26.692 
Maryland 495 19,291 25.660 
Oregon 170 6,732 25.253 
Idaho 54 2,143 25.198 
New Jersey 504 23,483 21.462 
New York 1204 57,862 20.808 
Vennont 22 1,118 19.678 
North Dakota 9 492 18.293 
Minnesota 62 3,472 17.857 
Oklahoma 234 13,340 17541 
South Dakota 21 1,374 15.284 
Wyoming 16 1,099 14559 
California 1367 101,808 13.427 
Connecticut 133 10,977 12.116 
Alaska 32 2,706 11.826 
Ohio 401 35,744 11.219 
District of Columbia 108 10,455 10.330 
South Carolina 186 18,269 10.181 
Massachusetts 71 9,155 7.755 - Rhode Island 12 2,771 4331 
Totals 25,030 752,565 
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Random samples of cases were selected from lists of closed 
cases provided .by the AO for individual U.S. District Courts in 
each state. The district courts from which cases were selected 
include the Middle District of Alabama (Montgomery); the 
Northern District of California (San Francisco); the Middle and 
Southern Districts of Florida (Tampa, Orlando, and Miami); the 
Northern and Southern Districts of Indiana (South Bend and 
Indianapolis); the Middle and Eastern Districts of Louisiana 
(Baton Rouge and New Orleans) the Western and Eastern 
Districts of Missouri (Kansas City and St. Louis); the Eastern 
and Southern Districts of New York (Brooklyn and Manhattan); 
the Western and Eastern Districts of Pennsylvania (pittsburgh .... 
and Philadelphia); and the Northern and Southern Districts of 
Texas (Dallas and Houston). Samples of approximately three 
hundred cases per state were drawn to permit the drawing of 
valid inferences. The final sample sizes are as follows: AL-M 
(291), CA-N (318), FL-M (252), FL-S (6), IN-N (165), IN-S 
(133), LA-M (131), LA-E (171), MO-W (98), MO-E '101), 
NY-E (53), NY-S (246), PA-W (102), PA-E (195), 1~_-N 
(150), TX-S (226). 

A data collection form was developed to gather desired 
information. One of the major requirements was that the form 
balance the constitutional standards of Section 1983 and the 
actual issues raised in the complaints. Using the constitutional 
standards as a guide, every sampled lawsuit was examined for 
the areas of prison activity being challenged. The fo~\owi! .. g ten 
categories of issues proved useful. 

(1) 

(2) 

Medical treatment (e.g., failure to provide needed back 
brace, corrective shoes, dentures, or failure to perform 
necessary surgery). 
Physical security (e.g., excessive force by correctional 
officers, failure to protect against attacks and rapes by 
other inmates, threats and harassment by correctional 
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officers, failure to prevent theft of a prisoner's property, 
unreasonable body cavity searches). 

(3) Due process (e.g., improper placement in administrative 
segregation, improper intra-prison transfer, improper 
disciplinary hearing, improper classification). 

(4) Living conditions (e.g., nutritionally inadequate diet, 
denial or exU·eme limitation of exercise, and inadequate 
clothing) . 

..., (5) Physical conditions (e.g., overcrowding, inadequate 
toilets and showers, excessive noise, inadequate 
sanitation, failure to protect against exposure to inmates 
with AIDS, failure to protect against exposure to 
tobacco smoke). 

(6) Denial of religious expression, assembly, and visitation 
as well as racial discrimination. 

(7) Denial of access to courts, law libraries, lawyers, and 
interference with mail or telephone calls. 

(8) Assault and harassment by arresting officer. 

(9) Invalid conviction or sentence. 

(10) All other types of issues (e.g., denial of parole or trial, 
appellate attorney refused to correspond with the 
prisoner). 

These ten categories have the virtue of classifying all issues 
actually raised in complaints without creating an excessively 
large miscellaneous category. The category of "all other types" 

_ is eleven percent of all issues. The ability to classify all of the 
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other 89 percent of issues into only nine other categories, given 
the thousands of lawsuits sampled, also suggests the utility of 
the categories. 

The data collection form captures other information on each 
case, such as the number of issues, type of correctional 
institution (e.g., jail, prison), defendant's position (correctional 
officer; medical staff; head of the correctional institution; 
director of the state corrections department; governor; mayor; 
county commissioner; arresting officer; and all other 
individuals, such as the President of the United States, 
prosecutor, wife, or husband), dates of key events (e.g., filing, 
evidentiary hearing, settlement conference, trial, disposition), 
manner of disposition (e.g., court dismissal, dismissal on 
defendant's motion, stipulated dismissal, trial, other 
dispositions, such as the plaintiff s motion to dismiss the 
lawsuit), reasons for dismissals by the court (e.g., issue 
noncognizable under Section 1983, issue does not rise to 
constitutional violation, issue has no basis in fact or law, 
defendant has immunity, defendant is not acting under color of 
state law, issue is moot because the plaintiff is no longer 
incarcerated and sought only declaratory relief), appeal status 
(e.g., not appealed, appeal denied, case remanded, appeal 
granted, appeal dismissed, appeal pending), and legal 
representation (e.g., pro se, court appointed attorney, privately 
retained attorney, ACLU or other type of attorney). A copy of 
the data collection form is available upon request from the 
project staff at the NCSC. 

Summary offindings 

The central conclusion to emerge from the nine court study is 
that there are important gradations in Section 1983 litigation. 
The lawsuits must meet the requirements of Section 1983 (e.g., 
sue individuals acting under color of state law) and satisfy 
procedural requirements (e.g., respond to time deadlines set by 
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the courts for the :filing of documents). Nearly half of the 
lawsuits fail to meet these basic thresholds and are dismissed by 
the court within six months of being filed. However, for 
lawsuits that meet these basic thresholds, the federal courts 
carefully review the facts and relevant law. The length of time 
that a case remains on the court's docket depends on the type of 
issue raised in the lawsuit, whether counsel is appointed to 
represent the prisoner, and whether the court decides to hold an 
evidentiary hearing. Issues involving physical security and 
related matters take longer to be resolved than issues such as 
religious expression or access to the courts. However, the 

...... courts are not simply responding to the type of issue. Courts 
give more time and attention to particular cases within every 
type of issue by deciding which ones warrant the appointment of 
counsel and the holding of evidentiary hearings. 

-

In this study, issues rather than cases are the unit of analysis for 
several reasons. Judges certainly dispose of cases, b1.]t the 
judges also review the merits of issues. To neglect issues as an 
explanatory factor would be short-sighted. As a result, issues 
are of research interest. Do different issues require different 
lengths of time to be resolved? Are some issues resolved more 
frequently by court dismissals? Do some issues produce more 
settlements with some payment to prisoners? 

Additionally, cases correspond one to one with issues if all cases 
have only one issue (e.g., inadequate medical treatment).18 As 

18 'The number of sampled cases that have complete and 
interpretable information varies from variable to variable. For 
example, some lawsuits contained indecipherable issues due to 
illegible handwriting on the complaint form completed by the 
prisoner. However, the dates of key events in the case might be 
available for analysis. Hence, the total number of cases and issues 
referred to in the tables presented in this report vary somewhat from 
(Continued on next page) 
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shown in Table 2, because one-third of the cases in the study 
sample have multiple issues that correspondence does not exist 
in aU cases. There is only one way to measure the role of issues 
and that is to treat them as the unit of analysis (Le., assign each 
issue in a case a particular length of processing time, a 
particular manner of disposition, and so forth). Finally, this 
methodology also is required because different issues in the 
same case may be resolved differently (e.g., one issue is 
dismissed by the court and the prisoner prevails on another 
issue). 

Table 2 
Relative frequency of Section 1983 lawsuits 
with single versus multiple issues 

Number of issues in 
the case 

n= 4.,481 
1 
2 
3 
4 
5 

6 or more 

Background 

Percentage of cases 
n= 2,696 

62% 
22% 
10% 
4% 
1% 
1% 

100% 

The u.s. Congress passed legislation after the Civil War to 
protect Southern African-Americans from reprisals during 
Reconstruction. Among the laws enacted was the Civil Rights 

(Continued from previous page) 

table to table. 
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Act (or Ku Klux Klan Act as originally entitled) of 1871. 
Section 1 of this Act held that officials responsible for such 
reprisals were liable for damages. This statute, recodified, is 
now Section 1983 of Title 42 of the U.S. Code. 
In the 1960s, the U.S. Supreme Court interpreted Section 1983 
as a legal remedy permitting citizens to sue state and local 
governmental officials when policies, practices, or specific 
actions fell below constitutional standards.19 A variety of 
activities involving police departments, public housing 
authorities, park and recreational agencies, and county hospitals 
were viewed by the U.S. Supreme Court as being subject to the 

.., following key provision of the Act. 

Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State or Territory, or the District of Columbia, 
subjects or causes to be subjected, any citizen of 
the United States or any person within the 
jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the 
party injured in an action at law, suit in equity, 
or other proper proceeding for redress. For the 
purposes of this Section, any Act of Congress 
applicable exclusively to the District of 
Columbia shall be considered to be a statute of 
the District of Columbia?O 

Subsequently, the U.S. Supreme Court extended the Act by 
deciding that prison and jail inmates could raise claims 
challenging the conditions of their confinement on the grounds 

19 For a history of these decisions, see Shuck, 1983. 

20 42 U.S.C. § 1983. 
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that the conditions violated their constitutional rights. 21 The 
Court in a series of decisions spelled out standards to which 
correctional officials must adhere in a broad range of prison and 
jail activities. Standards were established to govern medical 
treatment; physical security and privacy; discipline; living 
conditions, such as diet, exercise, and visitation; physical 
conditions; communication; and access to the courts. Within 
these activities, U.S. Courts of Appeals and U.S. District Courts 
have rendered many specific applications that elaborate on the 
U.S. Supreme Court's basic decisions. Thus, there is a 
substantial body of law to which prisoners can refer in claiming 
that general policies or specific actions toward them violate their ,... 
rights. 

Determining whether constitutional rights have been violated is 
neither easy nor obvious. Courts must balance prisoners' 
constitutional rights against the functional interests of prisons 
and jails: (1) maintenance of order, (2) maintenance of security, 
and (3) rehabilitation of inmates. TrJs balancing is done on a 
case-by-case basis according to whether the facts indicate the 
restrictions placed on inmates are necessary to preserve these 
interests. For example, prisoners' entering correctional 
institutions surrender most of their Fourth Amendment 
protections. Intrusions on privacy which, in the society of free 
men and women, clearly would violate the ban against 
"unreasonable searches and seizures," often can be justified in 
terms of the correctional institution's interestin security and 
order; and courts generally have been loathe to confer a very 
extensive right to privacy on inmates.22 Body searches have 

21 Cooper v. Pate (1964). This landmark case struck down 
resLfictions on Mrican-American Muslim inmates. 

22 Bell v. Wolfish, 441 U.S. 520, 557 (1979) (room searches and 
package inspections are permissible if "reasonable" and made for 
security reasons). 
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been more difficult for correctional officials to defend than cell 
searches, although even a cell search will be found 
unconstitutional if it is the pretext for damaging or destroying 
inmate property.23 On the other hand, body cavity searches 
have been upheld when they are part of a clear-cut policy 
demonstrably related to an identifiable legitimate institutional 
need24 but not when intentionally humiliating or degrading.2S 

To illustrate the fine balance needed to justify an intrusion on 
the right to privacy, some courts have ruled that staff members 
of one sex may not supervise inmates of the opposite sex during 

~ bathing, use of the toilet, and strip searches.26 In these cases, 
the inconvenience of requiring correctional officials of the same 
sex as the inmate was held not to constitute a legitimate 
institutional reason to justify the intrusion. On the other hand, 
the practice of allowing female correctional officials to "pat 

23 Ferranti v. Moran, 618 F.2d 888 (1st Cir. 1980) (destruction of 
prisoner's property without legitimate reason states a claim under 42 
U.S.C. § 1983). See Taylor v. Leidig, 484 F. Supp. 1330 (D. Colo. 
1980) (confiscation of prisoner's personal belongings may amount to 
violation of Fourth and Fifth Amendments); Thornton v. Redman, 
435 F. Supp. 876 (D. Del. 1977) (prisoners afforded protection 
against unjustified appropriation of property by officials); Bonner v. 
Coughlin, 517 F.2d 1311, 1317 (7th Cir. 1975) (seizure of transcript 
during search states a claim under Fourth Amendment). 

24 Bel! v. Wolfish, 441 U.S. 542, 558-59 (1979); Smith v. Fairman, 
678 F.2d 52,54 (7th Cll. 1982), cert. denied, 103 S. Ct. 1879 
(1983). 

25 Smith v. Fairman, 678 F.2d 52, 53 (7th Cir. 1982), cert. denied, 
103 S. Ct. 1879 (1983). See also, Lee v. Downs, 641 F.2d 1117, 
1119 (4th Cir. 1981) (when not reasonably necessary, exposure of 
genitals in presence of other sex may be demeaning and 
impermissible). 

26 Lee v. Downs, 641 F.2d 1117, 1120 (4th Cir. 1981); Cumby v. 
Meachum, 684 F.2d 712 (10th Cir. 1982). 

Challenging the Conditions of Prisons and Jails 15 



down" male prisoners, excluding the genital area, has been 
upheld.27 In that case, the degree of the intrusion was 
outweighed by the institution's staffing interests. These cases 
illustrate the difficulty of balancing the degree of the intrusion 
against the institution's needs and the requirement that 
correctional officials must respond to each complaint 
individually. 

Findings 

Plaintiffs and defendants 

Section 1983 lawsuits arise from a particular context. 
According to the cases sampled, most lawsuits are filed by 
inmates of state prisons (62%) with the rest from jail inmates 
(36%) and a few from individuals either paroled or released 
from a correctional institution (2%). Fewer than one percent are 
from offenders who are in mental health facilities. 

The lawsuits target several groups of individuals as defendants. 
The largest number of Section 1983 lawsuits name correctional 
officers of prisons or jails as defendants (26%). The second 
largest group named is the heads of these institutions, such as 
wardens, deputy wardens, building directors, or jail 
administrators (22%). Medical staff, including both doctors and 
nurses (9%), are the next largest group of defendants followed 
by elected officials, such as governors, mayors, and judges 
(7%). Sometimes arresting officers are the defendants (6%). 
Other types of defendants include clerks of court, court 
reporters, privately retained and court appointed state trial and 
appellate counsel, spouses, private business persons, and the 
President of the United States (29%). 

27 Smith v. Fairman, 678 F.2u ~;2, 53-54 (7th Cir. 1982), cert. 
de1}.ied, 103 S. Ct. 1879 (1983). 
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Issues, manner of disposition, case processing time, and 
other characteristics of Section 1983 lawsuits. 

The aggregate profile of Section 1983 litigation is that physical 
security, medical treatment, and due process are the most 
frequent issues in prisoners' complaints. 'The overwhelming 
majority of the issues are disposed of by court dismissals for 
failure to satisfy the basic requirements of a Section 1983 
lawsuit. Virtually all prisoners act as their own attorney (i.e., 
pro se), and evidentiary hearings are seldom held. Data 
presented in Tables 3, 4, 5 and 6 reveal some interesting 
patterns. 

Table 3 
Issues in Section 1983 lawsuits 

Types of issues n % 

Medical treatment (751) 17% 
Physical security (931) 21% 
Due process (571) 13% 
Living conditions (198) 4% 
Physical conditions (416) 9% 
Religious expression (186) 4% 
Access (324) 7% 
Assault by arresting officer (117) 3% 
Challenges to conviction (540) 12% 
All other types of issues (447) 11% 
Totals 4481 100% 

Table 3 indicates the most frequently raised issues concern the 
immediate, physical well being of prisoners. Allegations of 
inadequate medical treatment (17%), a lack of physical security 
(21 %), or transfer to administrative segregation without due 
process (13%), are not life-style issues in the sense that living 
conditions (4%) (e.g., denial of exercise) might be construed. 
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Physical security, medical treatment, and due process also are 
more directly related to daily life in prisons and jails, than more 
apparently abstract issues, such as religious expression (4%) or 
access to the courts (7%) that do, however, have potentially 
long~lasting significance. Additionally, a little more than one in 
ten (12%) issues are habeas corpus issues. These challenges to 
a prisoner's conviction or sentence are more frequent than 
challenges to prisoners' living conditions, physical conditions, 
religious expression, access, or all other types of issues. Habeas 
corpus issues are almost always dismissed because the prisoner 
has failed to exhaust state court remedies, as required by law. 

Challenges to a prisoner's conviction or sentence are noteworthy 
because the prisoners are provided with separate standardized 
forms for Section 1983 complaints and habeas corpus petitions 
by the clerk's office for U.S. District Courts. These two sets of 
forms clearly indicate what type of legal (or cause ot) action 
that the Section 1983 plaintiff (or habeas corpus petitioner) can 
pursue by filling out 111e particular form. For example, 111e 
Section 1983 form clearly asks the plaintiff to state what sort of 
deficiency exists within 111e correctional institution, how 111e 
plaintiff has been harmed by t11at inadequate policy or specific 
action, and what sort of compensation or changes in policy the 
plaintiff seeks. To some extent, there always will probably be 
some degree of confusion because of the lack of kgal 
representation by an attorney. Even if the forms were made 
perfectly clear by 111e court, it if ,'mcult to imagine every 
potential habeas corpus pro se petitioner choosing 111e correct 
form to complete. 

The most frequent manner of disposition is a court dismissal of 
the case (74%), as shown in Table 4. Twenty percent of the 
issues are disposed of by 111e court granting 111e motion of the 
defendant. Finally, four percent of111e issues result in stipulated 
dismissal, and another two percent end in trial. 
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Table 4 
Manner of disposition 

Manner of disposition 

Court dismissal 
Dismissal on defendant's motion 
Stipulated dismissal 
Trial verdict 
Total 

n==4483 

74% 
20% 
4% 
2% 

100% 

As shown in Table 5, the most frequent reason for the court's 
decision to dismiss a Section 1983 petition is because the 
prisoner failed to respond to a court order within a required time 
period. For example, the prisoner failed to respond to a report 
prepared by the correctional institution on the treatment of the 
prisoner. The court notifies the prisoner tliat the report will be 
treated as a motion for summary judgment and that the motion 
will be granted, unless the prisoner files an objection. If the 
court neither receives a response to the notice nor receives any 
objection to the motion, the court thereby grants the motion. 
Additionally, if the court can determine no evidence of a 
constitutional rights violation, the case is dismissed (19%). For 
example, a prisoner may be injured after slipping on a wet floor 
outside the cell. The court will dismiss this claim if there is no 
evidence of deliberate intent by correctional officials to harm the 
prisoner by failing to maintain adequate physical conditions. 
The slippery floor might be the result of negligence, but 
ordinary negligence is not a cognizable cause of action under 
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TableS 
Reasons for court dismissals of Section 1983 lawsuits 

Reasons n=3136 

Plaintiff failed to comply with court rules (e.g., did not 
respond to court's requests for infOlmation in a timely 
manner, nonindigent prisoner failed to pay filing fees) 38% 

No evidence of constitutional rights violation (e.g., 
action by correctional officer might have been negligent 
but there is no evidence of a deliberate intent to harm the 
prisoner) 19% 

Frivolous (Le., no arguable basis in law or fact) 19% 

Issue is noncognizable under Section 1983 (e.g., habeas 7% 
corpus) 

Defendant has immunity (e.g., judge, prosecutor) 4% 

Defendant is not acting under color of state law (e.g., 3% 
wife, fellow prisoner) 

Other reasons (e.g., the issue is moot because the 
prisoner is no longer incarcerated and sought declaratory 
relief) 9% 

Total 99% 

Section 1983. For this reason, the federal court will dismiss the 
case as an invalid Section 1983 cause of action and might 
suggest that the prisoner pursue the matter as a tort action in 
state court. Other reasons for COUlt dismissals are that the 
lawsuits are frivolous (e.g., the prisoner complained because he 
was disciplined for masturbating) (19%), the issue is not 
covered by the scope of Section 1983 (7%), the defendant (e.g., 
state trial judge) has immunity (4%), or the defendant (e.g., 
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privately retained criminal defense attorney) is not acting under 
color of state law (3 %). 

Finally, prisoners are not entitled to legal counsel in Section 
1983 cases, even if they are indigent, because there is no 
constitutional right to counsel in civil cases with the exception 
of proceedings to terminate parental rights. Because Section 
1983 is a civil law, courts will only request counsel to represent 
a litigant when circumstances warrant it. One condition under 
which counsel is likely to be appointed is when the court 
believes that an evidentiary hearing is warranted. For example, 

~ in a case where it is undisputed that the prisoner suffered 
injuries caused by a correctional officer, the issue for the court 
is whether the force was excessive. To address that issue, the 
court may appoint counsel to ensure that the facts and the law 
are examined and cross-examined in the most thorough manner 
possible. 

As shown in Table 6, ninety-six percent of all prisoners proceed 
pro se; only four percent have counsel whether court appointed 
or otherwise. Similarly, few cases involve evidentiary hearings, 
which were held in only three percent of all cases. Evidentiary 
hearings are held at the court's discretion. They generally are 
held in U.S. District Court buildings, although in some instances 
judges will conduct them at a correctional institution to 
maximize efficiency and to minimize the cost and security risks 
of transporting the prisoners to the court. These hearings 
involve the parties and their respective attorneys. Each side can 
introduce witnesses and the prisoner can testify before the court. 
These hearings may be completed in one hour, although some 
may last a full day or more. These hearings are different from 
status conferences, pretrial conferences, or settlement 
conferences, which are intended to inform the court of the 
outstanding issues in the case and the prospects of a negotiated 

__ , resolution short of trial. 
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Table 6 
Legal representation and evidentiary hearings 

Legal Evidentiary 
re res entation n=2737 hearin s n='2737 

Prose 96% 
Court appointed Not held 97% 

attorney 4% 
Other (e.g., 
ACLU; privately Held 3% 
retained) 1% 

Total 101% Total 100% 

Timeliness. 

There are substantial differences among the cases in the pace at 
which federal courts resolve Section 1983 lawsuits. For cases 
that are disposed of quickly, litigation time is measurable in 
days; for cases that are disposed of slowly, litigation time is 
measurable in munths, if not years. Median processing time is 
181 days. In addition, as shown in Figure 2, the sample of 
cases has an elongated distribution of processing time indicating 
the potential of some Section 1983 lawsuits to remain active 
over many years. Issues in the fastest ten percent of the cases 
are resolved in thirteen days or fewer. Issues in the slowest ten 
percent of cases require approximately two years or more (714 
days or more) to be resolved. The mid-point of the distribution 
is 181 days. Half of the cases take six months or fewer to be 
resolved and the other half take six months or more to be 
resolved. This distribution indicates that there is a considerable 
range in the time taken to dispose of issues and that half of all 
issues take a rather limited amount of time to resolve. 
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Some might argue that the distribution of case processing time 
serves as proof of the seemingly ceaseless nature of prisoner 
litigation. Such an interpretation ignores the complex nature of 
Section 1983 litigation, particularly those cases toward the 
lengthy end of the processing spectrum. This complex nature is 
the main subject of the remainder of the analysis. 

Identifying gradations 

According to literature on court administration, variation in 
aggregate case processing time patterns, such as those seen in 

~ Figure 2, reflects substantial differences in the complexity of the 
cases. A basic principle of court case management is that 
courts can and should devote their time and attention in 
proportion to case complexity (Solomon and Somerlot, 1989). 
This principle rests on the assumption that some cases involve 
settled issues of law and uncomplicated facts. TIlese cases are 
considered to be routine. Other cases are considered complex 
because either the issues require detailed interpretation of 
existing laws, or call for interpretations in unsettled areas oflaw 
or are based on complicated and disputed facts. 

In Figure 2, the processing times of Section 1983 lawsuits are 
presented in terms of a Box -and-Whiskers graph. This method 
of presentation provides five pieces of information concerning 
how timely Section 1983 litigation is resolved. 
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Figure 2 
Processing times of Section 1983 lawsuits (in days) 
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The rectangular box in Figure 2 contains half of the issues. The 
bottom of the box is the 25th percentile, the top of the box is the 
75th percentile, and the line across the box is the 50th 
percentile. The whiskers or lines at the bottom and top of the 
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box represent the 10th percentile and 90th percentiles, 
respectively. 

There is evidence that the elongated picture of Section 1983 
case processing time presented in Figure 2 reflects complexity 
as measured by the number of issues in a case. The greater the 
number of issues, the greater the complexity. Using the number 
of issues as a measure of complexity, the hypothesis is that 
cases with more issues should take longer to be resolved. A 
statistical test called the analysis of variance indicates support 
for that proposition. When cases are grouped into the categories 
of single issue cases, two issue cases, and cases with three 
issues or more, the average (mean) processing times for the 
three groups are significantly different. Single issue cases take 
268 days, on average to be resolved, two issue cases take 312 
days, and cases with three or more issues take 433 days. In this 
report, analysis of variance is used to determine whether 
different groups of lawsuits have distinctive processing times. 
This technique produces a number called the F-statistic. If the 
F-statistic is statistically significant, there is reason to believe 
that the groupings have different processing times. The F­
statistic produced by the analysis of variance is 301.31 and is 
statistically significant at the .0001 level. This result indicates 
that there is support for the hypothesis that the three groups of 
cases have distinctive case processing times. 

Understanding the nature of Section 1983 litigation (Le., there 
are gradations composed 'Of different combinations of issues, 
disposition, and case events) requires further examination of the 
aggregate profile. Does the overall pattern hold across both 
cases that are disposed of quickly and those that require longer 
amounts of time? One reason to suppose that the profile 
changes over time is that verdicts take longer to reach than court 
dismissals. Moreover, cases with attorneys might involve more 
maneuvering, more refined arguments, and more discovery than 
those without attorneys for prisoners. Certainly everyone would 
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want to know jf some issues take longer to resolve than other 
issues. For these reasons, the case characteristics of issues, 
manner of disposition, and legal representation are examined in 
concert with case processing time and the pattern of these 
factors is presented in Table 7. 

As shown in Table 7, the composition of Section 1983 lawsuits 
is not uniform but rather richly detailed. Challenges to 
convictions and sentences constitute twenty-one percent of the 
issues resolved within the tenth percentile, but decrease to six 
percent at the 1 OOth percentile. Physical security issues increase 
from fifteen percent to thirty-two percent over the same range. 
This shift in the relative number of different types of issues is 
paralleled by a sharp decrease in court dismissals and increases 
in the proportion of dismissals on defendants' motions and 
stipulated dismissals. Additionally, there is a steady decrease in 
pro se legal representation. Lawyers for prisoners are virtually 
nonexistent for issues disposed of in six months or fewer, but 
they are involved in one in five of all issues that take the longest 
to be resolved. Finally, evidentiary hearings are almost never 
held for the issues resolved within the 26th and 50th percentiles. 
Among the issues that survive the longest, more than one in 
every ten involves an evidentiary hearing. 

These patterns suggest three discernible gradations among 
Section 1983 lawsuits. The first gradation involves a 
combination of issues and case events that allow the court to 
dispose of cases within six months; the most common reason 
being court dismissal for failure to meet the legal requirements 
of Section 1983 or to satisfy procedural requirements such as 
time deadlines. For these cases, there are clear and conspicuous 
deficiencies to the issues that permit quick dispositions. 
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A second gradation covers cases that involve issues and case 
events that require the court take somewhat more time in 
resolving the prisoners' claims. Cases in the second gradation 
have a different set of dispositions than the first gradation. 
Nearly one third of the issues are disposed of by the court's 
granting a government motion to dismiss or for summary 
judgment. Fewer cases are being dismissed by the court. This 
is indicative of the degree to which the second gradation cases 
are more complex than cases in the first gradation. TIlese 
lawsuits involve issues that the court cannot decide to dismiss 
without further information from the litigants. As a result, to 

.. decide the merit of the issues, the court needs t...'1e government to 
address the substance of each issue raised in the lawsuit. 
Clearly, these issues are more complex than the majority of 
issues dismissed at or below the median processing time. 
Furthermore, while most of the cases in the second gradation are 
not likely to have appointed counselor an evidentiary hearing, 
they do have a greater probability of including one of these two 
court events than cases below the median processing time. 

Finally, a third gradation consists of the most complex cases. 
They involve a set of issues and case events that demand the 
courts' resources to deal with the procedure of the lawsuit and 
the merit of the issues. There is considerable communication 
and filing of materials (e.g., motions) with the court as the 
prisoner engages in discovery and also objects to efforts by the 
government to dismiss the lawsuit. These cases take two or 
more years to resolve and are more likely than the two other 
gradations of cases to be resolved by settlement (11 %) or end in 
a trial verdict (4%). One in ten have evidentiary hearings while 
slightly more have an appointed attorney. 
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Table 7 
Profiles of Section 1983 litigation at different 
percentiles of case processing time 

o to 10th 11th to 25th 26th to5Oth 
percentile percentile percentile 
13 days 52 days 181 days 

Issues (n) (379) ~586) (1028) 

Medical 14% 12% 19% 

Physical security 15% 15% 20% 

Due process 8% 10% 10% 

Living conditions 4% 4% 5% 

Physical conditions 7% 10% 10% 

Religious expression 6% 4% 3% 

Access 8% 7% 7% 

Assault by arresting officer 1% 1% 2% 

Conviction and sentence 21% 22% 16% 

Other types of issues 17% 16% 9% 

101% 101% 101% 

Manner of disposition 

-{issues2 Q782 (5832 {10252 
Court dismissal 96% 96% 87% 

Defendant's motion 2% 2% 12% 

Stipulated dismissal 2% 2% 1% 

Trial verdict 0% 0% * 
100% 100% 100% 

Legal representation 
{cases2 {2682 {4092 {664} 
Prose 99% 99% 99% 

Court appointed * * 1% 

Privately retained, ACLU * * * 
100% 100% 100% 

Evidentiary hearings 
{cases} {2862 {4092 {665} 
Held * * 1% 

Not held 100% 100% 99% 

100% 100% 100% 
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Table 7 (continued) 
Profiles of Section 1983 litigation at different 
percentiles of case processing time 

51st t075th 76th to 90th 9Ist to lOOth 
percentile percentiie percentile 
411 days 713 days >713 days 

Issues (n) (1084) (738) (566) 

Medical 20% 16% 13% 

Physical security 21% 21% 32% 

Due process 12% 20% 16% 

Living conditions 4% 4% 4% 

Physical conditions 10% 9% 7% ... Religious expression 5% 5% 4% 

Access 8% 8% 6% 

Assault by arresting officer 3% 4% 5% 

Conviction and sentence 8% 6% 6% 

Other types of issues 9% 7% 8% 

100% 99% 101% 

Manner of disposition 
{issues2 {lO682 {735} {555} 
Court dismissal 66% 58% 54% 

Defendant's motion 27% 34% 31% 

Stipulated dismissal 6% 6% 11% 

Trial verdict 2% 3% 4% 

100% 101% 100% 

Legal representation 
{cases} {6701 {402} {266} 
Prose 97% 91% 82% 

Court appointed 3% 8% 16% 

Privately retained, ACLU * 1% 2% 

100% 100% 100% 

Evidentiary hearings 
{cases} {669} {402} {266} 
Held 3% 5% 13% 

Not held 97% 95% 87% 

100% 100% 100% 
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Refinement in the gradations 

Existence of gradations raises the question of why such clusters 
form. Why are some issues resolved more rapidly than others? 
To what extent are the differences in the types of issues, manner 
of disposition, and legal representation associated with 
significant differences in processing time? For example, is the 
length of elapsed time from filing to resolution significantly 
greater for issues where the prisoners are represented by 
attorneys? 

The data used to address these questions include only the issues 
that meet a threshold level of complexity rather than the entire 
set of issues, which includes many issues that fail to meet the 
basic requirements of Section 1983. To lump issues containing 
basic procedural defects with those that do not have such defects 
would be a mistake, although it is not easy to draw a clear line 
of separation between the two groups. The distinction made in 
this report is the division between routine and complex issues 
according to processing time. The issues of research interest are 
those that take more than six months to resolve. They are 
considered to be more "meaty" issues. 

One of the obvious groupings to examine is the substantive 
classification of issues in Section 1983 complaints. Do medical 
treatment issues take longer to resolve than most other issues? 
Indeed, does each of the issue categories have its own particular 
processing time? According to the data presented in Table 8, 
the different types of issues raised by the prisoners are 
associated with significantly different processing times. 

Issues involving allegations of assault by an arresting officer 
(721 days), excessive force by correctional officers (661 days), 
and a lack of due process (606 days) tend to take longer, on 
average, to resolve than issues involving inadequate living 
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conditions (546 days), inadequate medical treatment (510 days), 
or denial of religious expression (503 days). 

Table 8 
Average (mean) processing times (in days) for 
different types of Section 1983 issues* 

Issues Processing time-

Assault by arresting officer 721 
Physical security 661 
Due process 606 
Other types of issues 569 
Living conditions 546 
Challenges to conviction 531 
Access 512 
Medical treatment 510 
Religious expression 503 
Physical conditions. ________ 4;...90-'--__ _ 

* Physical security is£ues take 661 days, on average, to resolve. Issues 
involving religious expression take 503 days, on average. The F-statistic 
of 6.296 is significant at the .0001 level, which means that observed 
differences in average processing times are statistically significant. 

One possible reason for this pattern is that the courts are 
especially sensitive to issues concerning the use of force. 
Punishment is intended, by definition, to deprive individuals of 
particular pleasures and opportunities enjoyed by the rest of 
society, but it is not intended to be cruel and unusual. A basic 
interpretation of the Eighth Amendment's prohibition against 
cruel and unusual punishment is that neither criminal defendants 
nor offenders are to be subject to the arbitrary, capricious use of 
force. Even lengthy custodial sentences should not include 
assault by correctional officers or violence by other inmates. 
For this reason, the courts are likely to take considerable time to 
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review issues that concern the alleged use of excessive force 
with very close scrutiny. 

However, it is also unlikely that the courts differentiate cases 
exclusively on the type of issues they present. Not every issue 
of excessive force is given more time and attention than other 
types of issues, such as inadequate medical treatment or access 
to the courts. While some issues take longer, on average, to 
resolve than other issues, issues are not the sale determinant of 
processing time. Legal representation and evidentiary hearings 
are two factors that might be used as proxies for the presence of 
other complexities, which are likely to affect the processing time .. 
for all types of issues. If so, this is evidence that the courts are 
devoting time and resources to detailed questions of fact and 
law. They are giving individual attention to all questions and 
deciding which warrant more consideration. 

Tables 9 and 10 indicate that, in addition to the underlying type 
of issue, legal representation and evidentiary hearings have 
independent contributions to the length of processing time. 
When prisoners have attorneys, the average length of time from 
filing to disposition is 825 days compared to 551 days when 
prisoners are pro se. Similarly, when issues have an evidentiary 
hearing, the average processing time is 893 days compared to 
549 days for issues that do not have an evidentiary hearing. The 
effects of these two factors hold up across all types of issues. 

As shown in Table 9, medical treatmentissues involving an 
attomey take an average of 743 days to be resolved, but those 
without an attorney take an average of 486 days to resolve. 
Similarly, physical security issues with attomeys for the 
prisoners take an average of976 days to resolve and those 
without an attorney take an average of 628 days to resolve. 

The same pattern is seen in Table 10 regarding evidentiary 
hearings. As an illustration, for physical security h:sues with 
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evidentiary hearings, the average processing time is 922 days. 
When hearings are not held, the average is 622 days. Similarly 
for issues concerning physical conditions, those with evidentiary 
hearings take 750 days to resolve. Those without evidentiary 
hearings take 475 days. Hence, the time taken to resolve issues 
is a complex function of the type of issues, type of legal 
representation, and whethcr evidentiary hearings are held. 

Table 9 
Average (mean) processing time (in days) with and without 
attorney representation for prisoners* 

Physical security 
Due process 
Living conditions 
Assault by an arresting officer 
Medical treatment 
All other types of issues 
Religious expression 
Challenges to convictio;1s 
Physical conditions 
Access 

Prose 
628 
577 
515 
710 
486 
551 
492 
524 
480 
514 

* The medical treatment issues with attorneys take 743 days, on average, 
to resolve and those without attorneys take 486 days, on average, to 
resolve. The F-Statistics of 5.642 (for the effects of the type of issue) 
and 61.290 (for the effects of legal representation) are both significant at 
.0001. This means that both the type of issue and the type of legal 
representation independently affect processing time. 

The exact interrelationship between these factors is difficult to 
disentangle. However, it is possible to sort out the relative 
influence of different potential sources of variation in case 
processing time. Using the statistical technique of regression 
analysis, the effects of the different types of issues, number of 
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issues, type of legal representation, and whether an evidentiary 
hearing is held were examined. 

Table 10 
Average (mean) processing time (in days) with and without 
evidentiary hearings being held* 

Assault by arresting officer 
Due process 
Medical treatment 
Physical security 
Religious expression 
Physical conditions 
Access 
All other types of issues 
Living conditions 
Challenges to convictions 

Hearin held 

1132 
975 
943 
922 
873 
750 
688 
620 
568 
563 

No hearin 

674 
583 
481 
622 
473 
475 
503 
568 
545 
530 

* Medical treatment ;ssues with hearings took 943 days, on average to 
resolve and those without hearings took 481 days, on average, to resolve. 
The F-Statistics of 5.022 (for the effects of the type of issue) and 82.689 
(for the effects of whether evidentiary hearings are held) are significant at 
.0001. This means that both the type of issue and the holding of 
evidentiary hearings independently affect processing time. 

The results indicate that the holding of evidentiary hearings is 
more strongly related to case processing time than any of the 
other factors. The second and third most significant 
determinants of case processing time were the appointment of 
counsel by the court and the number of issues, respectively. 
Cases with appointed counsel take significantly longer to resolve 
than cases where the prisoners are pro se. And the greater the 
number of issues in a case, the longer the elapsed time from 
filing to final disposition. Most of the other possible 
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determinants, including each issue type, have weaker effects on 
case processing time than evidentiary hearings, appointment of 
counsel, and the number of issues in the case. (A copy of 
complete regression results may be obtained by contacting the 
NCSC project staff.) 

These findings do not mean that evidentiary hearings "cause" 
some cases to be processed slower than others. Rather, the 
holding of hearings reflects the heightened scrutiny that judges 
and court staff give to some cases. When they need more time 
and information to resolve issues on the merits, they use the 
evidentiary hearing as a vehicle. Thus, courts do appear to be 
distinguishing among Section 1983 lawsuits using a variety of 
relevant criteria for deciding how to devote their resources. 

The willingness of judges to sort through the large volume of 
cases and their commitment to giving every case individual 
attention is expressed by ajudge from one of the U.S. District 
Courts included in the study. The judge expressed these views: 

I don't like prisoners. Nobody pretends to like them, 
but every once in a while, one of these people is right. 
And a society is judged by how it treats the least among 
it, not the best. I'm not worried about how presidents 
of banks and chairmen of the board and of country 
clubs are treated, or star quarterbacks, or other prima 
donnas. The job of the Constitution is to make sure that 
everyone is treated properly. Mr. [name of prisoner] 
faUs into the everybody category. 

Outcomes. 

Whether Section 1983 litigation takes six months or two years 
to resolve, the final result is either favorable or unfavorable to 

__ the prisoner. However, the outcome is not s!mply one of 
winning or losing. Instead, outcomes can be classified into three 
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categories: win nothing, win little, and win big. Win nothing 
means that the issues are dismissed by the court or the court 
grants the defendant's motion for summary judgment (or other 
dispositive motion). Win little means that the prisoner and the 
correctional institution settled before trial and agreed to a 
change in policy or to a financial payment to the prisoner. Win 
big means a bench or jury trial verdict for the prisoner, although 
the amount of the award might not always be larger than the 
amount of the settlement payments in other cases. 

The overwhelming majority of the prisoners win nothing (94%). 
Seventy-five percent of the issues are dismissed by the court and .-
twenty percent result in the granting of defendants' motions to 
dismiss. In four percent of the issues, prisoners win little 
through stipulated dismissals or settlements although the terms 
of the settlements are not always made public (Le., the terms of 
the settlement are not part of the information in the court's case 
file). 

While the remaining two percent of the issues result in trial 
verdicts, less than half of them (i.e., less than one half of one 
percent of the issues) result in a favorable verdict for the 
prisoner. Yet, a complete understanding of outcomes goes 
beyond these aggregate figures. It is important to consider what 
the issues are when prisoners win little or win big and what 
compensation is made to the prisoner. 

There are 20 stipulated dismissals (or settlements) in the study 
sample in which the terms of settlement are publicly identified 
and four trial verdicts. A near majority of the issues in these 
cases (45%) involve excessive force by correctional officer!); 
failure to protect inmates from threats, harassment, and violence 
by other inmates; improper body cavity searches; and assaults 
and harassment by arresting officers. The dollar amount given 
to prisoners in the settlements ranged from $10, with attorney 
fees still pending, to $13,000 in compensation to prisoners. In 
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one instance, there were both compensatory damages and 
punitive damages. Similarly, the three verdicts with specified 
awards all involve issues of excessive force by correctional 
officers. The amount of awards range from $10,000 to 
$40,000, including attorneys' fees. 

There are two reasons why the dollar amounts of settlements 
and verdicts in Section 1983 lawsuits are smaller than the multi­
million dollar awards that are highly publicized in the media. 
One reason is that because the prisoners' wages are either 
nonexistent or very limited, there is very little opportunity to sue 

., for lost wages due to hospitalization, convalescent care, or 
permanent injuries. In state court tort litigation, a substantial 
component of compensatory damages is either lost wages or 
foregone earnings. This possibility arises infrequently with 
prisoners. 

A second reason is that media accounts exaggerate the typical 
award in civil litigation. For example, a study of jury trial 
verdicts in 45 of the 75 largest state trial courts found that the 
approximate median award in tort cases was $54,109 (Goerdt 
and Barnett, 1994). By this standard, the settlements and 
verdicts in Section 1983 lawsuits are not unusually small. 

Finally, the significance of even a small number of snccessful 
lawsuits by prisoners goes beyond the dollar amount of the 
awards. Section 1983 lawsuits should not be taken out of the 
federal court system solely because they are assumed to lack a 
basis in law and fact. The successful lawsuits also counter the 
claim that meritorious lawsuits fall through the cracks and are 
overlooked by federal courts. Instead, the settlements and 
verdicts indicate that some lawsuits warrant attention, that 
federal courtS recognize this fact, and that they devote their 
resources accordingly. 
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Conclusion and implications 

Challenges to conditions of confinement are of profound 
significance to the integrity of the Americanjustice system. The 
U.S. Constitution's prohibition against cruel and unusual 
punishment is a clear indication that the founding fathers did not 
intend jails or prisons to be institutions where correctional 
officials could deliberately harm inmates tbrough odious policies 
or specific abusive actions. Punishment is intended to be harsh 
and to deprive prisoners of many opportunities available to the 
rest of society. However, the U.S. Supreme Court has .., 
established constitutional standards to which correctional 
officials must adhere or face the threat of prisoners' lawsuits 
under Section 1983 of the U.S. Code. This report has attempted 
to describe the basic profile of this substantial body of litigation. 
Because more than one in ten civil lawsuits in the entire federal 
district (trial) court system is a Section 1983 lawsuit, it is 
important to know what the complaints look like, how they are 
handled, and what are the outcomes. 

The essential aspects of Section 1983 litigation in nine states 
(Alabama, California, Florida, Indiana, Louisiana, Missouri, 
New York, Pennsylvania, and Texas) are highlighted below. 

(1) Section 1983 lawsuits include both routine cases that 
are disposed of quickly and complex cases that require 
two years or greater to resolve. 

(2) The particular types of issues raised in the lawsuits 
(especially excessive force by correctional officers), the 
appointment of legal counsel for the prisoner, and the 
holding of evidentiary hearings are proxies of case 
complexity and significantly increase case processing 
time. Judges and court staff devote time and other 
resources to sort the credible claims from the non-

38 Challenging the Conditions of Prisons and Jails 



meritorious claims (i.e., deciding which claims warrant 
the appointment oflegal counsel, the holding of 
evidentiary hearings, or the scheduling of trials). 

(3) Prisoners do win Section 1983 lawsuits, though this is 
statistically rare. Successful lawsuits demonstrate that 
some plaintiffs are not only credible but correct in their 
allegations of civil rights f violations. 

Certainly, the continuing rise in the volume of Section 1983 
lawsuits suggests that the federal courts review methods of 

1W resolving such disputes to ensure efficient and effective review. 
At the same time the existence of prisoner successes makes it 
clear that the U.S. District Courts must continue to maintain 
(and even enhance) their current vigilance and meticulousness in 
wading through the voluminous Section 1983 litigation to 
preclude any legitimate claim from falling through the cracks. 
These findings have implications for the perennial question 
concerning the appropriate forum in which Section 1983 
lawsuits should be reviewed. 

Systematic evidence suggests that approximately half of all 
prisoners' grievances that now enter the federal court system 
concern matters that could and probably should be handled 
through state administrative procedures rather than be dismissed 
on procedural grounds in federal courts. Failure to sue an 
individual acting under color of state law, failure to raise an 
issue cognizable under Section 1983, failure to sue an individual 
without immunity, and failure to raise an issue that rises to the 
level of a constitutional viu:ation are common among Section 
1983 lawsuits. Prisoners' grievances need to be channeled to 
other forms of relief, such as habeas corpus, state torts, family 
mediation, and dispute resolution processes within prisons and 
jails. These other forms of resolution might be more satisfying 
to the prisoner while enhancing the ability of the courts to deal 
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with the more serious cases involving the more difficult task of 
establishing credibility and liability. 

This is not to suggest that issues that do not meet the 
requirements of Section 1983 are necessarily trivial to the 
prisoner. They can take on dimensions of profound significance 
to the inmate who has few possessions, few friends, and few 
contacts with the rest of society. However, they require neither 
detailed examination of complex facts nor precise interpretations 
of law by the federal courts. Assuming that some administrative 
review would lead to a resolution of issues short of filing 
Section 1983 lawsuits, one way to render this review is to .., 
require exhaustion of state administrative grievance procedures 
at state prisons and jail. 

The Civil Rights oflnstitutionalized Persons Act of 1980 
(CRIPA) adopted by the U.S. Congress authorizes the U.S. 
Attorney General and the federal courts to certify state 
administrative grievance mechanisms and to require exhaustion 
of certified mechanisms before lawsuits can be filed in federal 
court. This legislation was seen originally as a way to resolve 
grievances on their merits, short of litigation. However, that 
goal has not been realized because most state prisons and jails 
have not sought certification and have not been encouraged by 
the Attorney General or the federal courts to seek certification. 
While federal courts have learned how to deal with these kinds 
of cases efficiently, little would be lost to individual plaintiffs by 
trying to avert their filing cases in the federal courts. TIle 
benefit of resolving some issues administratively is that the 
federal courts would be free to resolve the complex Section 
1983 cases more quickly. Because the Federal Courts Study 
Committee previously has endorsed this action, a reasonable 
way to proceed might be for the leadership of the Circuits of the 
U.S. Courts of Appeals to encourage state correctional agencies 
under their respective jurisdictions to submit plans for new 
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grievance mechanisms. The responsibility for implementing 
CRIPA does not need to fall entirely with the Attorney General. 

A second implication of the findings is that attention and 
discussion should be targeted at the Section 1983 lawsuits that 
are likely to o;.;D.ter the federal court system, even if CRIP A is 
implemented successfully in most states. The lawsuits that meet 
the basic requirements of Section 1983 and that present varying 
degrees of complexity in terms of legal questions and facts 
should be the focus of judges and court administrators in the 
design of case management policies and procedures. 

The gradations of Section 1983 lawsuits identified in this report 
are not fine enough to suggest what particular policies and 
procedures will work best in all courts. However, the 
gradations provide the basis for an agenda of experimentation 
and research to determine what works well under alternative 
conditions. The agenda consists of two basic areas of inquiry. 
What screening mechanisms are most effective? And, once 
cases have been screened, how can they be handled most 
efficiently? 

While the current research was not designed to gather 
systematic information on the particular ways in which each of 
the sixteen courts screen and manage Section 1983 litigation, 
the NCSC project staff did learn about some of the policies that 
some of the courts have adopted. For example, in the Middle 
District of Alabama, the magistrate judges and pro se law clerks 
work as teams in handling virtually all of the Section 1983 
litigation in their court in terms of screening, conducting 
evidentiary hearings, and preparing extensive recommendations 
to the judges on how the cases should be resolved. They have 
developed tight time schedules governing key events (e.g., 
discovery, pretrial motions) and issue orders requesting specific 
and detailed responses from both parties to the litigation. On 
the other hand, in some courts, such as the Southern District of 
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New York, the senior pro se staff attorney, working with three 
other p:-o se staff attorneys under the supervision of the chief 
judge, performs the same sorts of activities that the pro se law 
clerks and magistrate judges perform in Alabama. Additionally, 
in Southern District of New York, the authority granted i)y 28 
U.S.C. § 1915(d) is used frequently to sua sponte dismiss 
nonmeritorious lawsuits. Finally, the Southern and Northern 
Districts of Texas are hybrids between the Alabama and New 
York systems with law clerks in the two clerk of courts offices 
performing the screening functions and using case management 
plans similar to the ones used in Alabama. These examples only 
illustrate what some of the courts have done and in no way ,., 
exhausts the creative strategies used in the other courts. 
Moreover, these illustrations are intended to underscore the 
value of compiling information more systematically to determine 
if some approaches work better than others. 

Answers to the unanswered questions concerning the screening 
and processing of Section 19831awsuits are neither obvious nor 
easy. Indeed, Section 1983 litigation has not been the subject of 
a case management study despite its substantial share of the 
federal civil court caseload. The proposed agenda is one way to 
begin to fill this gap. Concerning case screening, future policy 
research should include the following questions: 

(1) Does every court have some screening mechanism in place? 
Is the mechanism part of the civil case screening function? 
Or is it more specifically targeted at Section 1983 litigation? 

(2) Who performs this function? Law clerks to individual 
judges? Pro se law clerks? What role do magistrate judges 
play? Do they and their law clerks screen cases? 

(3) What factors do court staff use in the screening process to 
determine case complexity in Section 1983 cases? How are _ 
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judges informed about which Section 1983 cases are 
considered to be more complex than others? 

(4) Do the court persomlel in charge of screening also schedule 
key events for Section 1983 cases? For example, are the 
parties (Le., prisoner and correctional officials) informed of 
what they are expected to do in terms of filing documents 
with the court, conducting discovery, filing pretrial motions, 
and responses to motions, and so forth? Are there 
scheduling orders and are they tailored to the complexity of 
Section 1983 cases? 

Concerning the processing of cases after they have been 
screened, the following questions arise: 

(1) Do the COUlts intervene in the litigation process in terms of 
conducting proceedings, such as status conferences or 
pretrial conferences? 

(2) Do the courts place Section 1983 cases on different "tracks" 
with different limits for discovery, such as the number of 
interrogatories and the number of depositions? 

(3) Upon completion of the time allowed for discovery, are 
Section 1983 cases set automatically for trial? What is the 
policy on continuances? 

(4) Who is assigned trial ready cases? Senior judges or new 
judges? 

The importance of having answers to these questions lies with 
the nature of Section 1983 litigation. Everyone agrees that 
prisoners should not be physically abused or denied adequate 
medical treatment. Likewise, the integrity of correctional 
officers should not be subject unnecessarily to protracted 
litigation. Case management is an important way to use scarce 
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resources effectively while ensuring constitutional rights are 
upheld for all. 

44 Challenging the Conditions of Prisons and Jails 

-



-

References 

Baude, Patrick (1977) "The Federal Courts and Prison Reform" 
52 Indiana Law Journal 747. 

Blackmun, Harry (1985) "Ser.tion 1983 and Federal Protection 
ofIndividual Rights"--wm The Statute Remain Alive 
or Fade Away?" 60 New York University Law Review 
1. 

Burger, Warren E. (1969) "A Proposal: National Conference on 
Correctional Problems" paper presented at the 
American Bar Association Meeting, Dallas. 

___ (1976) "Chief Justice Burger Issues Year End Report" 
62 American Bar Association Journal 1980. 

___ (1981) "Agenda for Crime Prevention and Correctional 
Reform" 67 American Bar Association Joumal988. 

Edwards, Harry (1983) "The Rising Workload and Perceived 
'Bureaucracy' of the Federal Courts: A Causation­
Based Approach to the Search for Remedies" 68 Iowa 
Law Review 871. 

Feeley, Malcolm M. and Roger A. Hanson (1990) "The Impact 
of Judicial Intervention on Prison and Jails: A 
Framework for Analysis and A Review of the 
Litigation" Courts, Corrections, and the Constitution 
(ed.) John J. Dilulio, Jr. Oxford University Press. New 
York. 

Federal Courts Study Committee, Judicial Conference of the 
United States, Report of the Federal Courts Study 
Committee, Washington, D.C. (1990). 

Challenging the Conditions of Prisons and Jails 45 



Goerdt, John and David Barnett (1994) Understanding the 
Nature and Extent 01 Tor! Litigation in Urban State 
Trial Courts. National Center for State Courts. 
Williamsburg, Va. 

Howard, A.E. Dick (1980) I'll See You In Court: The States 
and the Supreme Court National Governors' 
Association. Washington, D.C. 

Manson, John R., Statement by (1983) Federalism and the 
Federal Judiciary: Hearings Before the Subcommittee ,., 
on the Separation of Powers of the Senate Committee in 
the Judiciary, 98th Congress, 1st Session. 

Posner, Richard (1985) The Federal Courts: Crisis and 
Reform. Harvard University Press. Cambridge. 

Shuck, Peter H. (1983) Suing Government: Citizen Remedies 
for Official Wrongs. Yale University Press. New 
Haven. 

Solomon, Maureen and Douglas K. Somerlot (1987) Caseflow 
Management in the Trial Court: Now andfor the 
Future. American Bar Association. Chicago. 

Turner, William Bennett (1979) "When Prisoners Sue: Section 
1983 Suits in the Federal Courts" 92 Harvard Law 
Review 610. 

46 Challenging the Conditions of Prisons and Jails 

-



-

Acknowledgments 

Many individuals contributed to the research reported .in this 
discussion paper. Cooperation from federal court officials 
enabled the project staff of the National Center for State Courts 
(NCSC) to gather information from individual case files. The 
judges and court staff also improved the quality of the report by 
their felicitous editorial suggestions. Among the many people in 
eat:h court that provided assistance, special than.r.s is due Lois 
S. Bloom, Senior Pro se Staff Attorney, and James Parkinson, 
Clerk of Court, U.S. District COUlt for the Southern District of 
New York; Robert C. Heinemann, Clerk of Court, U.S. District 
Court for the Eastern District of New York; Emily Patt, Luis 
Hernandez, and Marie Louise Caro, Staff Attorneys, U.S. 
District Court for the Northern District of California; Thomas 
C. Caver, Clerk of Court, and The Honorable Charles S. 
Coody, U.S. Magistrate Judge, Alabama; David M. Baldwin, 
Staff Attorney, and Nancy Doherty, Clerk of Court, U.S. 
District Court for the Northern District of Texas; David J. 
Bradley, Chief Deputy Clerk, U.S. District Court for the 
Southern District of Texas; David L. Edwards, Clerk of Court, 
and Sheila F. McNeil, Staff Attorney, U.S. District Court for 
the Middle District of Florida; Richard T. Martin, Clerk of 
Court, U.S. District Court for the Middle District of Louisiana; 
Geraldine J. Crockett, Clerk of Court, U.S. District Court for 
the Northern District of Indiana; A. Victoria Thevenow, Clerk 
of Court, U.S. District Court for the Southern District of 
Indiana; Robert D. St. Vrain, Clerk of Court, U.S. District 
Court for the Eastern District of Missouri; Judy Carter, Staff 
Attorney, U.S. District Court for the Western District of 
Missouri; Michael E. Kunz, Clerk of Court, and Joseph 
Rodgers, Administrative Supervisor, U.S. District Court for the 
Eastern District of Pellllsylvania; and Alfred L. Wilson, Clerk of 
Court, and Robert Barth, Operations Manager, U.S. District 
Court for the Western District of Pennsylvania. 

Challenging the Conditions of Prisons and Jails 47 



Additionally, a cadre of advanced law students provided skillful 
and thoughtful assistrillce in reviewing case tiles in each of the 
U.S. District Court sites. Charles Rhode, Thomas Johnson, and 
Thomas Joss were the intrepid researchers that every project 
director yearns to recruit and rely on. 

Colleagues at the NCSC did their thing in critiquing the 
organization and technical excellence of the report. 
Appreciation is extended to Carol Flango, Victor Flango, Sally 
T. Hillsman, Brian Ostrom, and David Rottman for willingness 
to read successive drafts. Their perspicacity is matched only by 
that of the administrative staff, who put this report in ~ 

publishable form. Lisa Ghee and Pam Petrakis did this job and 
did it well. 

The Bureau of Justice Statistics (BJS) is thanked for its 
financial support of this project and its decision to publish the 
research results. In particular, appreciation is due Carol 
Kaplan, the project monitor. Ms. Kaplan exemplified the BJS's 
ability to nurture the inquiry and to move the research along its 
planned time schedule without intruding into the project staff s 
work processes. That is a fine bal:mce to maintain and Kaplan 
did that job well. 

Very few studies of litigation can be accomplished without the 
help of David Cook, Chief of Analytical Services Office, 
Administrative Office of the U.S. Courts. Mr. Cook enabled the 
project staff to draw samples of cases based on computerized 
lists of all disposed cases in every U.S. District Court. He is 
valued more than he knows. Finally, Ellen E. Mason, who 
regularly litigates Section 1983 lawsuits, served as an 
invaluable sounding board. Her willingness to listen to our 
interpretations and then correct them is most appreciated. 

48 Challenging the Conditions of Prisons and Jails 

--



-- '-" ~ ~ ~ ll ..... L L ~ ~ l l!t ~ l llV L" '.I1u.I .. lLJil~ 

u.s. Department of Justice 
Office of Justice Programs 
Bureau of Justice Statistics 

Washington, D.C. 20531 

Discussion Paper 

~ : I~ I, ~ III ! lll~. . l L~"; ,Il). ~ ",..,..;..: _, 'll . JJ ~:, ,g·l.' ~ 

Official Business 
Penalty for Private Use $300 BULK RATE 

POSTAGE & FEES PAID 
DOl/BJS 

Permit No. G-91 


